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From (the Right Honorable ) Lord FI. Ulick Browne, 
Register of the Sudder Dewanny Adawlut, 


To E. H. Lushington Esq. Secretary to the Government of Bengal. 
Dated Calcutta, the 19th December 1861. 


I am directed to acknowledge the receipt of Mr. Under Secretary Y'eil’. 
letter, No. 429 B. dated the 14th March last, forwarding, for the Court's 
opinion as to its merits «nd utility, the first volume of a work on Flindoo 
Law in Sanscrit, Bengalee, and English, by Baboo Shama Churr Sirear. 


~ In reply l am directed to state that the object ofthe author ip 
compiling the work is fully set forth in his prefaee,* and the Court think 
that the work im question, which is one of great accuracy and learning, 
being in the Vernacular as well as i. “he Keelish language, will be a 
most useful work, and one which will affugs tothe subordinate Court... 
and to the Pleaders attached to them, the means of acquiring @ practical 
hnowledge of the Hiindoo Law, which is now scarcely attainable by them 

Meg adowort fo vererence  "Rhev accordingly reecamenad the 


~ 


Sorbo c the patvenace of thy Paentemant Governor. 


[ have, Nc. 
Signed IL. U. Browne, Register. 


No, LOW, bs. 


From the Othciating Under servetacy to the ¢rovernment of Bengal, 


‘To Babeo Dhamma Churn Sireas. 


Dated Fort Willaam, th @lst January 156.2. 


Sir, * 
In continuationof my {tctter, No. 160 1s. dated the 15th Instant, | am 
lirected by the Lieutenant Governor to inform you that 33 copies of your 


woth on the Llinduo Law, “Vyavastha Durpana”, will be purchased by 


Government. 
You are requested to forward these copies to the address of the 


Leted 


Register of the Sudder Court. 


I have the honor to be, Sir, 

Your most Obedient Servant, 

Signed J. P. H. Ward, © 

Offg. Under Secretary to the Govt. of Bengal. 


*Sco the preface, pp- XIX-—AAIIL. 
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DIGESTED INDEX. LXVIl 


MARRIAGE. 
Pace. 
$84 Marriage amongst Hindus is not only a civil contract, but also a sacrament, for- Vyavastha 
ming the last of the ceremonies prescribed for the three regenerate classes, 
and the only one for Shédras. .. at iG eee ae ', O94 i 


385 Betrothment, in fact, constitutes marriage, though the marriage is not irrevo- 
cable and complete without performance of the appointed ceremonies, .. GOF 


386 In practice, however, betrothment not being considered irrevocable marriage, 
a betrothed damsel is, on the death of him to whom she was affianced, or 
for any other just cause, given in marriage to a different person, but the 
man, who marries her, is generally lowered in caste and society. — o. 696 


387 Ifa damsel is betrothed to two or more persons, and the bridegrooms arrive, 
then, of all the persons to whom she is promised, he, to whom the first pro- 
mise was made, shall obtain her, and the others shall recover what they had 
given to the bride; but if the first bridegroom arrive after completion of the 
« gnarriage with another, then he shall receive back what he had given. Ss GOG 


388 But should a bridegroom or husband die after the ceremony of gift, a second 
marriage of such a damsel is scarcely in practice amongst the (Jlindu) 
gentry, though it is not uncomnion amongst those of lower rank. —... si O08 


389 It is the performance of the ceremony of gift that renders a marriage irrevo- | 
cable, and the Aushandika completes it (even without consummation.) —.. 698 


390 There are eight forms of marriage :—I. The Brahma, 2. Doiva, 3. Arsha, 
4. Prajdpatya, 5. Ashura, 6. Gandharva, 7, Rakshasha and 8. Poishicha. 700 


391 Of these modes, four, the Bréhma, Doira, Arsha, and Prajdpatya, are legal for 
a Brahmana; the marriage styled Gandharra, and the seizure of a maiden 
in war (i. c. the Rakshasha marriage) are peculiar to the Ashatriya; the 
Ashura marriage is permitted for a Fouishya and Shidra; the Poishdcha 
forbidden to them, should be practised by no person whomsoever. .. es 702 


302 At present, the Brédina nuptials only are practised by good men; but even 


: the marriages called Ashura, Gandharva, Rakshasha, and the rest, are 
sometimes practised by others, .. te sid - bs oe ia 702 


393 The nuptial rites are necessary to be performed in cach and every one of these 
forms of marriage... oe ee ws i 9 be sts a 702 


PERSONS COMPETENT TO GIVE A GIRL IN MARRIAGE. 


394 <A father, paternal grandfather, brother, Sakulya, maternal grandfather, ma- 
ternal uncle, and mother, if of sound understanding, are, in the order 
stated, competent to perform the ceremony of gift of a bride to her bride- 
groom. ee ee a4 at 3 be ae ae 2 ee 704. 


395 very father is bound to give his daughter in marriage at the proper time : he 
who does not, is punishable in both worlds. .. i we eee pale 704 


396 Ifa bridegroom endued with learning and good qualities be not had, she may 
remain unmarried till her death. . ms soe - be Bs sa 704 


397 If the persons competent to dispose of a girl do not give her in marriage at the 
proper time, she should wait for three years from the time that her menses 
first appear: after that period, she may choose for herself a bridegroom, 


and by such act neither she nor her husband would commit an oflence. . 10G 


398 If there be none competent to give her in marriage, she, when marriagenble, is 
to choose for herself a bridegroom, she being then at her own disposal... 708 
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DIGESTED INDEX. LXIX 


PERSONS BETWEEN WHOM MATRIMONY IS PROHIBITED. 


The marriage with a girl of a different caste is prohibited in the present 
(Kali) age. Set” tes os See, oS ai a ee 


9 
It is prohibited to contract marriage with a person who is the fall's Sapinda, 
or of the same Gotra, or of the equal Pravaras with him, or who is one of 
the Sapindas or Samanodakas of the maternal grandfather. one ts 


The female descendants within the seventh degree (inclusive) from the father, 
paternal grandfather, and the rest, and the female descendants as far as the 
fifth degree (inclusive) from the maternal grandfather and the rest, and the 
female descendants within the seventh degree (inclusive) from the father's 
friends (bandhus) and his six ancestors through whom those females are 
related, as also the female descendants as far as the fifth degree (inclusive) 
from the mother’s friends, and their four ancestors through whom they 
are related, are not to be taken in marriage. si ie je be 


¢A @Mattaka son must not marry a girl whois connected as Sapinda to his adop- 
tive or natural father, or who is of the same Goéru with either of them. ... 


A Dattaka son should not also marry a girl who is related as Samdnodaka 
to his adoptive or as Sapinda to his natural mother. = - am 


In the text of Manu and Sdidtapa already cited, the term twice-born is (specifi- 
cally) inserted to exclude a Shddra from being bound to avoid marriage with 
a girl of the same Gotra as himself, but a Shédra is equally (with a man of any 
other class) prohibited to marry a’girl related as Sapinda or Samdnodaka.. . 


Jt being ordained that Shédras must avoid marrying girls related as Sapindas, 
they must not marry girls within the seventh and fifth degrees as aforesaid. os 


However, a girl who is not within three Goiras (from the bridegroom) is not 
unmarriageable, though she be one related within the seven or tive degrees as 
above described. .. sei bs ae ove ve ig 


A step-mother’s brother’s daughter and his daughter's daughter are not to be 


tuken in marriage. be se ube ees i cs ais Be 


A man is prohibited to marry a damsel who bears the same name as his 
mother. eee ees oe ee eee Bee oe ee ae 2° 


If after hetrothment of a girl it be known that she bears the same name as that 
of the mother (of the man to whom she is betrothed,) then another name 
should be given her by priests with the consent of her parents, after which 

- she may be taken in marriage, which in such case is not invalid. —.. i 


Itis prohibited to contract a marriage with a daughter of the spiritual 
preceptor (Acharjya) or of a pupil. os. <a Se eee oe ee 
A younger brother is prohibited to marry while his elder brother remains 
unmarried... ed Loe ees eae a ea - ene vee 
One onght not to supersede his elder brother in marriage, though permitted 
by him. bias ee eae @en ev es see oon eee eee 
One however commits no offence if he supersedes his elder brother in mar- 
riage under any of the circumstances recognised in the following texts... 
In the cases of persons of the Bradhmana, Kshatriya, Voishya, and Shidra 
castes, twelve, ten, cight, and six years should respectively be waited for. 
The marriage of a younger sister is vitiated, if contracted while her elder sister 
remain unmarried. ne as “at a ike. Sig. tans gaz “ 
Of all the girls described, those only, though married, do not become wives, 
whose hushands are ordained to desert them and to perfurm penance to 
atone for the sin incurred in marrying them. .. os os oe nee 
Girls with visisle defectsdo however become wives, although it be prohibited 
to marry the:n. ee ee ee e oh ee oe eet ee we 
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DIGESTED INDEX. LXXI. 


A girl with the name of a constellation, of a tree, or of a river, and so forth, 
though with defects invisible, being included among the texts descriptive of 
visible defects, is reckoned as being with visible defects ; consequently, 
there is no apprehension of their not becoming wives (when married.) . 


BIGAMY AND POLYGAMY. 
Bigamy and polygamy appear also to have been prohibited to men unless for 
any of such causes as are mentioned in the following texts (ante, p. 734.) .. 


In the event of a man’s marrying a second wife, che Jaw enjoins him to satisfy 
tho first by paying her a sum equal to the expenses of his second marriage ; 
but if any Strédhan have been bestowed on her, then half of those expenses 
should be given her. __... a a see - si ais - 


THE DUTY OF A HUSBAND GOING ABROAD TO HIS WIFE, 


AND OF His WIFE TO HIM. 
A’husband going abroad is to assure a fit maintenance to his wife, but even if 
he live abroad without securing her maintenance, she cannot desert him, nor 
is she warranted to act so as to render her fit to he deserted.... —... > 


FOR WHAT FAULT A WIFE MAY BE DESERTED. 


A husband may desert his wife, for a time or for ever, on account of any of the 
faults mentioned in the texts subjoined (ante, p. 738.).. Sie - 


A wife must not be deserted in the absence of the faults recognised by the 
law, as above. ae ore ee eee ee ° oe ae 


WHEN A TWUSBAND MAY BE DESERTED. 


A wife may desert her husband when he is an ontcaste or degraded for sin. .. 


ADULTERY. 


Adultery is a criminal and not a civil offence... 3 ee ae i 


An action for damages brought by the husband of the adulteress, against the 


adulterer, will not lie; but an action by him is cognisableg if brought for pu- 


nishment of the adulterer. ...  .. acs 


The ruling power, however, can impose a pecuniary fine with or without cor- 
poral punishment, according to circumstances. $3 oe - 


STRIDHAN DEFINED AND EXPLAINED. 


Since various sorts of separate property of « woman have been propounded 
without any restriction as to number, the number of six (as specified by 
Manu and others) is not definitely meant; but the texts ofthe sages merely 
mtend an explanation of a woman's separate property. vee oe ss 


That alone is her peculiar property, which she has power to give, sell, or use, 
independently of her husband's control. a8 - sia se 


The movable property given by a husband does not become absolute Stré- 
dhan, so long as he lives; but the immovable property given by him does 
not become so, even after his death. .. 3 fe im Me 


The other descriptions of Strédhan defined in the texts cited, namely, the 
wealth received at the nuptial fire,--that presented in the bridal procession, 
—given by the father,—-received from the’ father’s relatives, —given by 
the mother,—received from, the mother’s relatives,—property received from 
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DIGESTED INDEX. e LX 


the husband's relatives, presented on: her husband’s espousal of another 
wife, the gift subsequent, subsistence, ornaments, fees or perquisites, gains, 
and whatever is given to the husband or any person intending the benefit of 
the woman, are her absolute Stridhan. .. a se a m & 
G. versus IX. East’s Notes, No. CXNXIX. 1794. See Morley’s Digest, Vol. a pp, 234—237 


EXTENT OF A WOMAN'S POWER OVER HER STRIDHAN, AND THAT 
OF HER HUSBAND OVER TITE SAME. 


431 The husband has authority over that which the woman has obtained from any 
other excepting the family of her father, mother, or husband, and in that 

which she has gained by the exercise of an art, such as painting or spin- 
ning. He is entitled to take it even without the occurrence of any distress. 
Save and except the wealth of these two descriptions, and that which has 
been given to her by her husband, a woman is at liberty to dispose of all 
other descriptions of Stridhan by gift, mortgage, sale, and so forth, inde- 


pendently of her husband, who has no power to take the same if not in 
distress. .. 


432 


28 e we +o s @« se ee ee 


Gi. versus K. East’s Notes, No. CXXIX. 1794. See Morley’s Digest, Vol. II. pp. 234—237. 


Ramdoolaul Sircar and another versus Sremotee Joy Munnece Debi. Kast’s Notes, No. XIV. 
See Morley’s Digest, Vol IT. p 65 


ae oe ee oe we ee eve 


Gossacen Chund Kobraj, son of Boidyonath Kodraj, Appellant, versus Musst. Kishenmonee 
and Musst. Joymonee, Respondents. 8th July 1836. 8. D. A. Rep. Vol. VI pp. 77-81. 

Kiven after her husband’s death, a woman is Incompetent to dispose of, by gift, 
sale, and so forth, the immovable property given to her by her husband. 

434 As regards, however, the movable property given by a husband, a woman is 


restrained from disposal of it by gift, &c., during his life only, after which 
she becomes vested with power to do so. 


ees ea eo 8 eee ee 


In a time of famine or other distress, or for the performance of religious acts 
indispensably necessary, a husband can take his wife’s stridhan even though 


it be of an absolute nature, and he is not liable to make good that property 
to her: he cannot, however, take it in any other case. 


oe oe 


Aalyayéna has declared the husband and the rest to have no'right to the 
use of the woman's separate property as before described, during the non- 
existence of any such calamity as a famine or the like: —‘Neither the husband, 
nor the son, nor the father, nor the brothers, can assume the power over a 
woman's property to take it or to bestow it. If any one of those persons 
by force consume the woman's property, he shall be compelled to make it 
good with interest, and shall also incur a fine. If such person, having ob- 
tained her consent, use the property amicably, he shall be required to pay 
mercly the principal when he becomes rich. But if the husband have a se- 
cond wife, and do not show honor to his first wife, he shall be compelled by 
force to restore her property, though amicably lent to him. If food, raiment, 


and dwelling be withheld from the woman, she may exact her own, and take 
a share (of the estate) with the co-heirs. 


G. versus. K. East's Notes, No. CK XIX. eae Onley, S Digest, ¥ Vol. II. pp. 254 
—237, : is 
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DIGESTED INDEX. LXXV. 


What has been promised to a woman by her husband, as her exclusive proper- 
tv, must be delivered as a debt by her sons, provided she remain in the family 
«7? ; ; 
of her husband ; but not if she live in the family of her father. .. 


438 There is no harm in not delivering to a woman, who resides, of her own an- 
ry ww 


thority with the family of her father, what has been promised to her as 


her exclusive property. Soe Re es is eee ie os a 


LEGAL OPINIONS DELIVERED IN, AND ADMITTED BY THE SEVERAL 
COURTS OF JUDICATURE, AND EXAMINED AND APPROVED 
OF BY SIR W. MACNAGHTEN, 


A widow may dispose of, by gift or otherwise as she pleases, the property earned by her own 


exertions. —That which is given by a husband to his wife is termed her Stridhan or pecu- 
lium.—But if such property given to her by her Ausbanid be immovable, she has no right to 
dispose of it.—Personal property given to a woman at the time of her marriage becomes hers 
efclusively.—Personal proporty, given by a husband to hig wife on the occasion of 
contracting a second marriage, is hers absolutely, not so real property, over which the 
ting 
» e . ° e . . . 

husband’s right endures, notwithstanding the gift.—The immovable property given hy 
a man to his grandson’s wife is her peculiar property, over which she has absolute 
dominion. —Landed property which a daughter obtained by a gift is hers absolutely ; not so 


TOA 


that which she requires by inheritance.—Maen. H. L. Vol. I. Chap. VII. pp. 214-241. 766 to 77. 


ORDER OF SUCCESSION TO THE STRIDITAN OF 
DIFFERENT DESCRIPTIONS OF WOMEN. 
SUCCESSION TO TIE STRIDHAN OF AN UNMARRIED DAUGHTER. 
To the property of a maiden daughter,— 


First the uterine brother is the successor: in his default, the mother; failing 


her, the father. .. Boe 7 es = ef siz - ie 784 
Failing them, her parent's relations, as they may happen to be, succeed accord- 

ing to order (to be hereafter shown.) .. iu o- ae ae sf 754 
L0 a betrothed girl's property given by her to-be husband, fivst the husband 

succecds. e@ aan een ee ee ae ae ee ee as V8 4 

ORDER OF SUCCESSION OF HER CHILDREN TO A WOMAN'S JOUTAKA PROPERTY. 

Her maiden ddughter succeeds first: in default of a maiden daughter, the 

daughter who has been affianced, succeeds. .. 4 ae ae .. 84,786 
In her default the married daughters, who have, and who are likely to have, 

male issue, succeed together. .. ee i oe a's Sis es 186 
On failure of either of the daughters, who have, or are likely to have, male ° 

issue, the other takes the succession. .. ie os - oa ase 786 
If there be none of these descriptions of daughters, the barren and widowed 

daughters have an equal right... .. ist Ss Sa ise Sis 788 
On failure of either ofthem, the other succeeds. .. .. ss be ae 788 
Here, however, on the death of a maiden daughter, or of one affianced, in whom 

the succession had vested, and who having been subsequently married, is 

ascertained to have been barren, or on her death as a sonless widow, the 

succession tp the property which had passed from the mother to her, devolves 

on the sisters, having, and likely to have, male issue, and in their default, on 

the barren and widowed sisters, not on the husband of the daughter above 

mentioned in whom the succession had vested. ...  ... ss 785 
On failure of all daughters, the son has a right to succeed 788 
In default of the son, the daughter's son inherits. ... ov. ie ase ove 790 
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Page. 
450 Failing the daughter's son, the son's son succeeds, and in his default the great ‘i 
grandgon in the male line. ... ..- 790 
451 In default of the great-grandson in the male Tine, the son ‘of arival wife succeeds. 790 
452 In default of the son of a rival wife, her son's son succeeds, and failing him, her 
great-grandson. .. ie es as - i. al es -- FO4 
SUCCESSION OF A WOMAN'S CHILDREN TO HER AJOUTAKA PROPERTY. 
To @ woman's separate property not received at nuptsals or from her father,— 
453 First the maiden daughter and son succeed together. ... .- sa 3 794 
454 In default of either of them, the other succeeds. ... 796 
455 In default of both these, the married daughter who he, a and the ‘marnied 
daughter who is likely to have, male issue, equally succeed. ce. “Gee 796 
456 In default of cither of them, the other succeeds. . - “s 7 si 196 
457 On failure of both of them, the son's son micdeeds: le ss S6 be 796 
458 In default of the son's son, the daughter's son succeeds. . 796 


459 In default of the daughter’s son, the great-grandson (in the male line) succeeds. 196 
460 . Fajling him, the son of a rival wife, her son’s son, and grandson’s son in the 


male line succeed successively. . ‘es se 3 796 
461 Next to these, the barren and widowed daughters inherit together. ss ‘i 798 
462 Failing either of these, the other succeeds... ... s% sa... Te 798 


SUCCESSION OF A WOMAN'S CHILDREN TO HER SEPARATE PROPERTY GIVEN RY HER FATHER. 


“Jo the property given to a woman by her father at the time of the wedding, 
or antecedent or subsequent to tt— 


463 A maiden daughter succeeds in the first instance. oe sige: “8 — 798 
464 Nexta son succeeds. ... = 800 

465 Then a daughter who has, and one who i is likely to have, male i iseue, ‘succeed 
together. .. 800 

466 After them, the daughter’ $ son, then the : son's son, after him the son’ 3 grand- 
san in the male line. Ss ‘a vee 800 

467 Then the son of a rival wife, her son's son, ‘and her great grandson i in Me male 
line succeed one after another. .. : es 800 
768 Next to these, the barren and widowed daughters inherit together. 7 -- 800 


ORDER OF SUCCESSION TO A CHILDLESS WOMAN'S PECULIUM. 


To a@ woman's peculium given by her kindred after marriage, her fee or gratuity, 
or property bestowed on her by parents before marriage,—— 


463 First the brother succeeds. ... 802 
464 In default of the brother, the mother screed: failing her, the father succeeds. 804 
465 On failure of these, it devolves on the husband. i we oe «= 804 


SUCCESSION TO A CHILDLESS WOMAN'S PROPERTY NOT GIVEN, BY HER PARENTS, AND NOT 
RECEIVED AS A FEE, OR GRATUITY, OR GIFT SUBSEQUENT TO MARRIAGE. 


Lf a (childless) woman was married according to the form denominated Brd- 
hma. Dotva, Asha, Gandharva, or Prdjdpatya, then to her separate pro- 
perty of the above descriptson— 


466 First her husband succeeds. ove sat 53% 806 

7 On failure of her husband, her brother i is ‘the next succestor. a 806 
468 In default of the praters the emote succeeds; in her default, the father i is the 

successor. ... ; ‘ ae sa bee “a sg sea sea 806 


But if she were married according to any of the three forms of marriage 
styled A’sura, Rdakshasa, and Posshécha, then to her separate property of 
the above description,— 


469 The mother succeeds first ; failing her, the father; in his default the pear 
then-the husband is the successor. ; sees sg. es 808 
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DIGESTED INDEX. © LX XIX. 


Page. 
ORDER OF SUCCESSION, IN DEFAULT OF THE HEIRS AS FAR AS THE FATHER, MOTHER, 


HUSBAND, AND BROTHER, TO ANY DESCRIPTION OF SEPARATE PROPERTY 
OF A WOMAN MARRIED ACCORDING TO ANY FORM OF MARRIAGE, 


470 First the husband's younger brother succeeds. ... sas i ie ss 
71 Inhis default, the succession devolves simultaneously upon the sons of the 
husband's younger and elder brothers... — ... ses ow 
472 In their default, the (woman’s) sister's son, though not a Sahiadart is entitled t to 

the succession... care sae dai’ ee ise et ie 
473 Failing him, the husband’ 8 sister’s son is heir. .. “a inv weer 
474 In his default, the woman's brother's son succeeds ais bre 5% ‘ 
4°55 Failing him, her son-in-law succeeds, es Si oe ae ~ 
476 In default of heirs as far as the son-in-law, tue father-in-law succeeds, after 
him the husband’s elder brother i ass wae ose eee sis 
477 In the next place, kinsmen allied by funeral oblations (sapindas) succeed in 
the order of proximity .. aie ‘ os sa re 


478 ° In Uefault of the sapindas, the sakulyas ( een ee connected by family) 
are heirs; after them, the samdsodakas (kinsmen allied by common liba- 
tions of water) succced in the order of proximity —.. - a6 ae 


812 


LEGAL OPINIONS DELIVERED IN, AND ADMITTED BY, THE 5EVERAL COURTS OF JUDICATORE, 


AND EXAMINED AND APPROVED OF BY SIR WILLIAM MACNAGHTEN. 


A woman’s property gocs to her sons, to the exclusion of her graudson, whoso father died 
before her.—The daughter or her heir tuherits the mother‘ peculiar property in preference 
to her son.—The estate of a woman does not by her marriage vest in her husband, 
Divorce on account of adultery does not subject the woman to the loss of her peculiar 


property. ———-Maen, H. L. vol. LI. pp. 121—127. ca : ‘ oes B14—816 


479 Whatever is given to her by her husband on condition of the same being her 
property after his death, becomes her sfridhan at the time mentioned, and 


devolves after her death on the heirs of her stridhan. .. S16 
Debnath Sandial and others versus Patrick Maitland and Henry William Droz, Piecsines 
of Rasbehitry Surmono.—March 1820. Cons, IT. L. pp. 371—374, : 818 
480 Stridhan inherited by a woman ceases to be her stridhan, but is treated as she 
property which devolves under the ordinary rules of inheritance, and, as such, 
it descends after her death on the heir of the former owner. .. oe 816 
Prankissen Singh, Appellant, versus Musst. eased (widow of neem nue) 
‘Respondent. 25 April 1793. 5. D. A. Rt. vol. L. p. 3. ae se . 818-820 
Table of the orders of succession to the diverse dleacvintiand of stridban, Aidt 
ADOPTION.—— A SON IS NECESSARY. 
481 It is necessary for every person to have a son for presentation of the oblation 
' of food and libation of water, the discharge of his debts (spiritual and tem- 
poral,) and the attainment of future beatitude . ie ae 824 
482 or reasuns and purposes stated, a son is necessary, not only for a fuss: 
(grihi’ ) but also for a person of any of the other conditions .. rr = 896 
483 As for a man, so also for a woman, a son is necessary .. be o- 2 gt, “SEB 
484 A son is not, however, necessary for a woman whose husband has one by 
her coewile.. eee ee ee ve een oe oe ee #30) 
IN WANT OF A LEGITIMATELY BEGOTTEN S0N (OURASA) A SUPSTITUTE 
FOR HIM I8 NECESSARY. 
485 A person destitute of a legitimately begotten gon, must anxiously adopt a 
substitute for such son, «sk a ne re es §39) 
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The substitute for a son is necessary, notwithstanding a widow's capacity to 
present the oblation of food and libation of water to the manes of her 
husband ... ie Se Ja ie ea as - 
The substitute for ason is necessary, notwithstanding the existence of a 


brother's son.. e se eee nee ee eee @e0 ee 


The substitute for a son is also necessary for a woman, to present to her (when 
dead) the oblation of food and libation of water, to perform the other rites for 
her, and to deliver her from the hell (called) put... sis $6 

She cannot, however, adopt a son without her husband's assent 

A woman, though authorised by her husband, must not adopt a son while 

there exists a son of her rival wife : such adoption, if made, being invalid. .. 


In short :— ' 
Every person, to whom no (ovrasa) son has been born, or is not to be born, 
” or being horn has died, without male issue, is under the necessity of adopt- 
ing asubstitute for such son... or oa 2 se seis : 
The substitute was of eleven descriptions i 
Of the several sons, (the son of the wife and the rest,) only the datlaka (the 
son given) can at the present (kali) age be made a substitute for the ourasa 
son. (See the notes at pages 21 and 816.) .. se vee ae. 


ON THE SUBSTITUTE FOR THE AURASA DAUGHTER. 


° 
In default of an ovrasa daughter, the adoption of a subsidiary daughter, as 
substitute for her, appears to have been provided by the law ae =i 
In the present age, however, the adoption of the son given (dattaka) only, is, 
for house-holders, sanctioned by the usage of the good, as well as by law. 
There being a practice amongst the devotees, who are not householders, of buy- 
: . -. ® , * 
ing boys, and maintaining them as kreta (purchased) sons, or rather disciples, 
the latter inherit their property. os es eee 5 ase 


Who CAN AND WHO CANNOT ADOPT A SON. 


Not only a married man, with er without awife, being destitute ofa son, son’s 
son, and son’s grandson, (in the male line,) capable of performing the exc- 
quial rites, but also an unmarried man, can adopt a son .. ge sae 

A man who is not a householder (gréht) has also a right to adopt a son. 

The impotent and the rest, who, though incapable of inheriting, are capable 


of adopting sons .. “is Ss ase aoe - 
A man afflicted with leprosy or such other sinful disease is, however, required 
to perform ee pialory penance previous to his adopting a son ... .: . 


The term ‘son’ comprehending also the son’s son and son's grandson (in the 
male line,) he only who is destitute of these, capable of performing the exc- 
quial rites and prolonging his lineage, can alone adopt a son, not the per- 
son who has any of such issue in existence oe - Sa one 

East’s Notes, case N. 10.—March 24th, 1814. ae : sg us : 

Mussummat Soolukhna, widow of Soonder Naraen, ieneaed Appellant, versus Ramdovlaul 
Pandey and others, Respondents.-—-27th May, 1811.—S. D. A. Rep. vol. I. p. 324. 

Sham Chunder and Rovder Chunder, Appellants, rersus Narainee Debea and Ramkishore 
Roy, Respondents.—August 21st, 1807,—S. D. A. Rep. vol. I, p. 269... ne 
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Run gama (widow) for herself, and on behalf of Luchmeeputty Naidoo, Appellant, versus At- ee 
cma (widow, ) Ramanadha Baboo, and Puttoory Cally Doss, Respondents. Atcha (wie 
cow,) Appellant, rersus Ramanadha Baboo, Respondent. Privy Council Decision, 16th, 
(7th, 18th, 19th, and 30th June, and Ist, 2nd, and 3rd July, 1846.—Moore's Indian 
Appeals, vole IV. pp. 89—U3 6. eee ee OTT 
Builobakant Chowdhree, Appellant, cersus Kishenpria Dassea Chowdrain, guardian of Nub- 
kant Chowdry, Respondent,—January 16th, 1838.—S. D. A. rep. vol. VIL p. 219. Q}s 
A man, though possessed of a son, grandson, or great-grandson, (in the male 
line) incapable of performing exequial rites, or prolonging his lineage, has 
however a right to adopt a son, ae os a is So: 
Kast’s notes, Case No. 10. March 24th, 1814.. 54 ; : o “2 Bu 4 
‘The existence of a daughter’s son and the rest is no bar to the ailopean of a 
son, and no ground to invalidate such adoption, if made i sae SOf 
A man, having adopted a boy, and that boy being alive and free from any ie al 
* defect, cannot adopt another.. ae ne af e SOL 
Rungama (widow) for herself, and on behalf of Luchmeeputty Naidoo, Aosaian versus At- 
chma (widow,) Ramanadha Baboo, and Puttoory Cally Doss, Respondents.—Atchma (wi- 
dow,) Appellant, versus Ramanadha Baboo, Respondent.—Privy Council Decision, 16th, 
17th, 18th, 19th, and 30th June, and Ist, 2nd, and 3rd July, 1846.—Moore’s Indian 
Appeals, vol. IV. pp. 89113 . = ove ae si wo §=904/ 914 
Sham Chunder and Rooder Chunder, Appellants, versus Naming: Debea and Ramkishore 
Roy, Respondents,—August 21st, 1807. 5. D. A. Rep. vol. 1. p. 209 : 900 
But although a man, having a legitimate son of the body or one adopted, or a 
son's son, or son’s grandson, in the male line, alive and competent to fullil the 
object of having a son, cannot adopt another son, yct he can leave permission 
to his wife to adopt a son, in case the existing male issue die without having 
a son, (free from any of the legal defects. ) a ae see SOG 
Mussummat Soolukhna, widow of Soondernarain, deceased, Appellant, rersus Ramdov- 
lanl Pandey and others, Respondents, May 27th, 1811.8. 1). A. Rep. vol. L p. ded MOG 
Sham Chunder and Rooder Chunder, Appellants, cersus Narainee Debea and Ramkissore 
Roy, Respondents— August 21st, 1807.—S. D. A. Rep, vol. I. p, 209, : 90K) 
The husband can authorise his wife to adopt a son, only when ite Is inate 
himself to do so.. ‘ aie isi a “3 AOS 
Ivast’s Notes, Case No 10. March 24th, 1814 a e ee os 5 SY-f 
Mussummat Soolukhna, widow of Soonder Narain deceased, Appellant, rezsus Ran- 
dvolanl Pandey and others, Respondents. May, 27th, 1811. S. D. A. Rep. vol. L. p. 824 896 
Sham Chunder and Rooder Chunder, Appellants, versus Narainee Debca and Ramkishore ; 
Roy. Respondents.—August 21st, 1807. S. D. A. Rep. vol. IL. p. 209... . 900 
Purmaiind Bhuttacharjea, guardian of Krishennath Chowdhoorec, minor, Appellant, reraus 
Wooiakaunt Lahooree and others, Respondents. November, 16th, 1828. S. D. A. hep. 
vo ivep. 31K : sie : > - Se G16 
Bullabkant Chowdhooree, Appellant rersus Kislesora Dassea Ghowaiseranes guardian of 
Nulftant Chowdhoory. January 16th, 1838. 8, D. A. Rep. vol. vi. p. 219 91s 
A verbal authority to adopt is as valid as a written authority. .. 568 
Fast’s Notes, Case No. 10. March 24, 1814 ie ok oe hs a : S94 
A writing is not indispensably necessary for giving or receiving a son in adoption. 868 
Mussummat Soolukhna, widow of Soonder Naraen, Appellant, versus Ramdoolaul Pan- 
$96 
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DIGESTED INDEX. 


514 The father of several sons may, of:his own authority, and the mother of sev« 
eral sons may, with the assent of her husband, givea son in adoption to a 
person, who is of the same class or caste, destitute of a son, son’s son, and 
son's grandson in the male linc, and not a prohibited relation. ...  ., 

Mussummat Taramunee Debea, Appellant, rersus Deb Naraen and Bishen Pursaud, 
Respondent. 10th of July. 1824, 8. D. A. R. vol, II. pp. 387-390... 

515 hough prohibited by the sages and Digest-writers, the gift of a son by one 

having two sonsis seen in practice ; and itis not declared invalid by the 


courts of justice. .. 
516 A woman may, however, give a son of hers in adoption, without her husband's 


assent, if he be dead or have emigrated. a — 


Substance of the legal opinions delivered in the several Courts of Judicature, 
and examined and approved of by Sir William Macnaghten 


* e 


An only son cannot be given in adoption : 
adopted according to the dattaka form-— Macn. H. L. vol. II. pp. 178-180... = 


(But sce the note.) An only son cannot be 


Whito CAN AND WHO CANNOT BE ADOPTED. 


517 A boy who is of the same caste, and who is not the only son of his father, and 
not disqualified, or a prohibited relation, is eligible for adoption. 
See the case of Dizumburee— Con. Hl. L. p. 166-174 0... ve ee 


The adoption of an only son is valid, but both the giver and receiver incur sin.- Case of 

the Rajah of Tanjore.—- Morley’s Digest, vol. Lp. 16 as ae _ i 

Kora Shunko Takoor versus Beebee Munnee. East's Notes, Case No 20... 7 

51S Although a father having two sons is prohibited to give one sonin adop- 
tion, yet the adoption of a boy having an only brother is seen in practice ; 

and it isnot declared invalid by the courts of justice. i 


By parity of reasoning, ~- 


519 The younger of two sons, who has not his elder brother, but has his son, in 


existence, may also be adopted. — oY os ms i - 
420 As an only son, so also an eldest son, must not be given in adoption, although 
several sons exist. - ig as 268 by 2 ee 
The case of che Rajah of ‘Tanjore. Morley’s Digest, vol. Lop. 16 at 7 
Sreemotee Jovmony Dossee rersus Sreemotee Shibosoondry Dossee. March 28th, 1837, 
Fulton’s Reports, p. 75 Be fa Ss ai - set ae ‘ 
yy] Tl + 1 = } ] ey LJ | l } ; ‘ ; . ] e e we 
fe 1¢ boy with whose mother the adopter wag not prohibited to contract a 
marriage or to have carnal knowledge of, is eligible for adoption. 24 
See the case of Diguatburee Cou. I. L. pp. 166-174 .. aie 


Kors Shunko Takoor rersus Beebee Munnee. Eust’s Notes, case No. 20,. 
522 Accordingly, the brother, paternal and maternal uncles, daughter's son and 


sister’s son are excluded. a ee - ove 
The case of D:tumburee. Con. H. L. pp 166-174 a a 
Kora Shunko Takoor rersus Beebee Munnec. East's notes, Case No. 20 .. as ee 
52> A sister's son or a daughter’s son may be adopted by a Shiédra. ... oe 
524 sven amongst the boys of one’s own caste, the boy whois related asa 
sapinda is preferable to one who is not so. ai a ‘i seg 
523 The saptnda belonging to the same general family is the first (in rank : ) 
on failure of him, such kinsman of a different general family. _... 
526 Ifthere bea sapinda ofa different gotra ( general family ) and a person 


ofthe same gutra, but nota sepinda, the former is first in rank. sie 
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In default of a sapinda or kinsman ¢onnected by an oblation of food, one wa Syietts 

belonging to the same general family ( gotra ) is to be adopted. os 916 
The kinsman allied by a libation of water ( sedaka ) to the fourteenth degree, 

being of the same general family, is the nearest; on failure of him, one not 

so allied, but ofthe same general family, to the twenty first degree. —.. 946 ‘s 
On defect of such also, one not belonging to the same gencral family, and 

not related as a ‘sapinda’ may be adopted. ae = oe DAG = 
According to the above order, the nearest kinsman is the first in rank. 950 ie 
So if there be a son of a brother of the whole blood, he is the best ... 950 " 
The above rule of preferentially adopting the nearest kinsman is, however, 

to render such adoption a laudable one, and not to invalidate the adoption 

O54 . 


of a stranger, while there was available a nearer kinsman for the purpose... 


ON DWYA MUSHYA YANA OR TIIE SON OF TWO FATHERS. 


When a son is given by the natural father and received by the adopter with 


this stipulation, “this is ason tous both,” he becomesa Dwydmushyayana NG0  vyavastha 
@ e . 
The adoption of an only son in the Dwydmushydyana form is valid, though 
it is otherwise in the form of absolute Dattasa. sa ce si 96: . 
Sreemutty Joymony Dossy versus Sreemutty Shibo Soondry Dossy, 28th of March, 1837, 
Fulton’s Reports, p. 75 ee ee ye ee ~ ee - Ss 970 
23 


The Duwydmushydyanas are of two descriptions: Nétya Dwyamushydyana, 
or absolutely son of two fathers, and. Anitya Dieyamush ydyana, or incom- 


pletely son of two fathers. ... Sat ae = es “se 962 : 
Ile is named absolute Dwyamushydyana, who is given in adoption with this 
stipulation, ‘‘this isa son of ns two, ( the natural father and adopter. ) ” 962 
17 


The incomplete Dwydmushyayana is he, who is initiated by his natural 
father in ceremonics ending with that of tonsure, and by the adopter 
in those commencing with the investiture of the characteristic thread. 96% - 


This then is the sum of the whole: 


The son adopted dcfore his tonsure with the above stipulation, by one of the ‘ 
same ora different general family ( gotra, )is a Nitya Diryamushydyana 
(absolutely son of two fathers; ) theson reccived in adoption after his 
tonsure, with the above stipulation, is alsoa Nitya Dwydmushyayana, 
‘provided he be adopted by one of the same gotra, and an Anitya Dwyi- 


mushydyana, if adopted by a person of a different gotra ae a OG ‘9 
The connection of the adopter with an Anitya Duyadmushydyana son lasts 

only during the life of such son, it does not extend to his children. 3 964, 09 
A boy who is not a brother’s son, can be adopted, whether as an absolute 

dattaka or as a Duwydmushydyana, only by one man, not by two or more 968 
But a whole brother's son may be adopted in the dwydmushydyana form by . 

two or more uncles. ad as oe sis va Ss 968 : 


AGE OF THE BOY TO BE. ADOPTED. 


The period for adoption of a boy of the Bréhmana, Kshatriya, or Voishyu Vyavastha 
caste, 1s extended to his upanayana, and of the Siddra caste to his marriage. «976 ij 


The primary scason for tonsure ofa Bréhmana, Kshatri ya, or Voishya boy 
is the first or third year of his age; and such season for the upanayand 
ofa Brakmana is the eighth year, of a Ashatriya is the eleventh, and 
that of a Voishya is the twelvth, year of his age, reckoned from the respective 
dates of their conception. ... Ss ee avs we SEO ie 
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e s,s e e e ) 
546 A boy, though not initiated in uwpanayana in the primary scason, may he Vyavanthia 
adopted before the close of the secondary season ordained for that ceremony 982 : 
547 But no boy of the Brdéhmana, Kshatriya, or Votshya caste should be adopted 
after his upanayna, and no Shédra after his marriage ; such adoption, if 
made,is invalid. .. as e a one S a 982 y 
THE FORM OF ADOPTION. 
In what manner and by the repetition of what texts, &c. a son is adopted is | 
to be known from the vyavasthas Nos. 548 to 563... eae 984 to 1000 - 
MERIT AND DEMERIT OF ADOPTED SONS, IN REFERENCE TO THE NATURE 
OF GIFT, ACCEPTANCE, RELATION, AGE, FoRM, &é, 
_ See the cyavasthas Nos. 564 to 579 oes ee swe es 6 1002 to 1010 asia 
THE EFFECTS OF ADOPTION. 
380 An absolute datfaka, properly adopted, ceasing to belong to the gofra ( race vyuvactha 
or general family ) of his natural father, becomes a member of the family 
of his adopter, and represents his legitimately begotten son ( ourasa, ) and 
the duties and rights of the ovrasa son devolve upon him .. sts fee 1O{2 re 
581 He has no longer a connection with his natural parentsand their families, 
and the reciprocal duties and rights also become extinct. o. ee 2a YEOW 1 


582 The only relation which still subsists is that of Sapinda by the body, that 
is, through consanguinity ; and it ison account of the existence of this 
relation and so forth that an adopted son cannot marry in the fiilies of 
his natural parents. 2s Ses sis eos ve i ee ‘ 


[53° Phe dwydémnushyayana (the son of two fathers ) becomes a member of his 
adopters family, continuing at the same time to belong to the golra ( race 
or general family ) of his natural father ; and his relation with the family of 
his natural mother also fully subsists, notwithstanding the creation of his 
relation with the family of his adoptive mother - re si 


wi 
oe 
pa 


The offspring of an anttya-duwyamushyayana do not belong to the two got- 
ras, but only to the gotra of the natural father ( of the dwydmushydyana. ) 


ON THE SAPINDA RELATION OF A DATTAKA SON. 


99 ‘The dattaka being the substitute for the legitimately begotten (ourasa) son, 
the persons related to the adopter as sapinda, sakulya, samdnodaka, and 
swagotra bear respectively the same relation to the daflaia 3; and the 
father, grandfather, and great-grandfather of his adoptive mother are 
related to him as sapindas ibe eee a2 sg a we is 

200 W here the son adopted was not originally a sapinda, there, exists between 

him and the families of his natural parents only the relation of sapznda 

by the body or through consanguinity, and there is created between 
him and the families of his adoptive parents the relation of sapinda through 

oblation-cakes ae ‘ - bs i 
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In the case, however, of an adopted son’s having heen originally a sapinda, 
his sapinda relation with the family of his adoptive fatner is «rough 
consanguinity, as well as through the oblation-cake ; that wich the family 
of the adoptive mother is through the oblation-cake, and with the family 
of the natural mother through consanguinity oss si i ~ 
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DIGESTED INDEX. 


The sapinda relation of a dwydmushydyana with the families of his natural 
parents is both through consanguinity and the oblation-cake, that with 

‘ 9 ‘ ‘ oe : 
the family of his adopter— in case of his being originally a sapinda,— is 
of both descriptions, otherwise, through the oblation-cake, and that with 


the family of his adoptive mother, in either case, is through the oblation- 
cake... ove ‘ ve : es i 

The relation of sapinda by the body or through consanguinity viene to 
the seventh degree in the family of the father, and tothe fifth degree in 
the family of the mother or maternal grandfather .. si ide a 

A dattaka son’s relation of sapinda through the oblation-cake extends to three 
degrecs,— the ancestors who eat the remains of the oblations wiped off 
with ‘usa grass, being disappointed ( inthe péreana srdddha performed 
by adattaka) .. 7 ne set eos e ose - es 


But wherever the relation of sapinda is said to extend ¢o three degrees, there 
the same must be understood to be applicable to the ceremony of sapindi- 
karana, and not to marriage, in which such relation extends to the seventh 
degree in the family of the adoptive father, as well asin that of the natural 
father, and to the fifth degree inthe family of the adoptive mother, as well 
as in that ofthe natural. mother 


On IMPURITY. 


There jgno reciprocal impurity of the absolute adopted son, in the family 
‘of his natural father Si - ie = sie sei ‘ 

Where asonis adopted from the sioner s own gotra, there exists pas arocal 
impurity, for three days, between such adopted son‘and those belonging 
to the gotra of his natural father é i : 

There is reciprocal impurity for three days etwean the adopted and his aioe: 
ter’s family he bis es a ree - see 

Tor as many days as impurity is contracted by a itil or given son on 
the death of a particular person, for so many days does that particular 
person contract impurity on the death ofthe dattaka: such is also the 
case with the dattaka’s son, grandson, and the rest. See page ba side 

The dwyémushydéyana contracts impurity in both families :— his impurity 
extends to the full period on the birth and death of a member of the family 
of his natural father ; and for three days onthe birth and death of one 
belonging to the family of his adopter aus ea 


On SRADDHA. §c. 


The adopted son is to perform the adopter’s funeral obsequies, the sixteen 
sréddhas commencing with the first and ending with the sapindikarana, 
the ekoddishta srdddha, and the pdrvana sréddha, &c.q.v.  .- oe 

But, although the son given be first adopted, yet the legitimate son existing, 
he is not competent to officiate in the sixteen funeral repasts ( srdddhas ) 


ending with the sapindtkarana vee ae - 
But, on the anniversary of the day of death, the dattaka can pastor only 
the ckodishta eréddha, and not the parvana .. a oe 
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DIGESTED INDEX. 


The given son is to perform also the sréddha, &c. of his adoptive mother... 
A dwydémushydyana is to perform the sraddha and other rites, os a legitimately 
begotten son, in honor of his natural parents, their ancestors and relations, 
and, as a given son, in honor of his adoptive parents, their ancestors and 
relations - be ae ‘i Sis - ous 
But if the adoptive father died first, ( the son ) should present the oblation 
( first ) to him ; if the natural father, then to the natural father; should both 
have died ( at once, ) then let him present first to the natural father, and 


last to the adoptive me Pe ae o's ee ase 
The datitaka son is also to perform the ( other) acts or duties prescribed 
inthe particular branch of the Feda followed by his adopter .. a 


In performing the sapindikarana of his adoptive father, the adopted son 
must connect him by admixture of funeral cakes ;— thit is, associate him 
» with his ( the adopter’s ) father, paternal grandfather, and great grandfather 
Where the adopter himself isa dwyémushydyana, his sapindikarana is to 
be performed with both of his( natural and adoptive ) fathers, and 
their fathers and grandfathers tes si 528 re ee 


The dwydmushydyana is to perform the sapindikarana of his natural father ; 
with the father, paternal grandfather, and great grandfather of such father, 
and that of his adopter, with his three ancestors as above. - 


Where the adopter or natural father is himself a dwydmushydyana, or both 
are so, there the dwydmushydyana son is to perform the sapindékarana 
with two sets of ancestors of such father or fathers. ... oes 


The sapindikarana of the adoptive mother is, however, to be performed with 
her husband alone. 8 ot oon e008 ee oe ae 


But ifthe father be alive, the mother’s saptndtkarana is to be performed 
with the patérnal grandmother; if she also happen to be alive, then it 
is to be performed with the great grandmother. ss 


In the pdérvana sraddha performed by a dattaka son, the ancestors, who enjoy 
the oblation-food wiped offon a kusa grass, being deprived thereof, only 
the oblation-cakes are to be offered to the adoptive father, his father, and 
grandfather : and the same are participated in respectively by their wives. 

On the same occasion the dattaka should also perform the pdrvana sréddha 
of the father, grandfather, and great grandfather of his adoptive mothicr, 
whereby the pdrvana sraddha of his maternal grandmother, great grand: 
mother, and great great grandmother shall also be performed. .. eS 


Should the adopter have many wives, then the adopted is to perform the pér- 
vana sréddha in honor of the father and two other ancestors of that wife 
alone by whom he was received in adoption. .. 2 ase ds 

If, however, he was received by none of them, either in conjunction with, 
or under the authority of, her husband, but by the husband alone, then 


the adopted is to perform the pdreana sréddha in honor of the ancestors 
of all such wives of the adopter. .. ts se os aie 


The dwydmushyéyana is to perform the pérvana srdddha in honor of both 
his fathers and their ancestors..- .. ey x ie bs 
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585 The dwydmushydyana isto perform the pdrvana srdéddha of the two sets Vyavastha 
of the maternal ancestors, as of those of the paternal ancestors .. .. 1038 
' SUCCESSION, §C. OF ADOPTED SONS: 
586 Deprived of the inheritance of his natural parents and their relations, an 
adopted son is entitled to inherit from his adoptive father. ove ~» 1038 


Gopeemohun Det versus Rajah Rajkishen. — Macn. Con. H. L. p. 230 pais a 1OE4 = Precedent 


587 The rights of a boy adopted by a woman, with the permission of her late hus- vyavastha 
band, are like those of a posthumous son. So that, a es -- 1010 


588 sven before his adoption, a gift or other disposition of his to be father’s: 
property will not be valid, unless made under circumstances of inevitable 
@ necessity, or for the good of the adopted. as ais ove ahs -» 1010 


589 Until his adoption and attaining majority, his adoptive mother, as his next 
friend and guardian, is, however, entitled to take, look after, and take care 
of, the property, and enjoy it with moderation. .. aie ote e» 1010 


J. Gopeemohun Tagore versus Sebon Coonwor and others. East's Notes, Case No 64 .. ene 1056, Precedent 


I}. Ranee Kishemmunee, Appellant, versus Rajah Woodwunt Singh and Rajah Jankeerain 
Singh, Respondents. 24th June 1823.8. D. A. Rep. Vol. LIL pp. 228—201.. 0... 1058 


$9 


ITI. Bamondoss Mookerjea aud others, Appellants, versus Tarinee alias Shoyamunce Debee, 
Respondent.——Tarinee a/ias Shoyamunce Debev, Appellant, verses Bamon Doss Movkerjea 
ani others Respondents. 5. D. A. Rep. 30th September 1850. .. vas sae EUG? 
590 Wherea son is born subsequently to the adoption, there the adopted son vyavay dia 


tukes one third, the legitimately begotten son two thirds .. LOK 


591 Not only one son, but also as many as there may be born subsequent 
to the adoption, would take severally double the share of the adopted son, 
who in cither case is entitled to one halfshare of cach of the fgrmer. = 1044 


a2 Ifa son die before his father, having authorised his wife to adopt, the son rr) 
adopted by the widow is undoubtedly enfitled to inherit from his adoptive 
father ;—he would also inherit from his grandfather, if adopted with 
his knowledge and assent ; —non-prohibition is also assent. .. we TOAG 


i. Ramkishen Surkheyl ( Guardian of Issur Chunder Roy, minor, adopted son of Ramlukkhee Proeesdont 
Debea, «deceased, ) Appellant, versus Mussammat Sreemutee Debca, and others, ° 
Respondents. 19th june 1824.8. D. A. Rep. vol. UL. pp, 867-372 6 1076 


dT. Gonrbullub, Complainant, versus J utgurnath Prosaud Mitter and others, Defendants... OKO 


Legal opinions delivered in, and admitted by, the several Courts of Judi- 
calurce, and examined and approved of by Sir William Macnaghten. 


A son given (dué'aka) inherits not his own father’s property.-- An adopted son may law- Prevedent: 
fully bind himself not to take possession of the estate, until afier the adopting mo- 
ther’s death, and forfeit it on breach of the condition—- An adopted son sharing with 
a gon of the body is entitled to a fourth. Sed quere de hoe.-~ In Bengal the adopted son 
of mister takes 2 seventh, as co-heir with three sons of another sistcr.-- Mac. H. L. 
vol. IL pp. 83-89. , - 4 - ac ‘ - we owe 1052-1054 


233° <f there be a legitimately begotten son, the dattaka son of aking is not vyavastha 
entitled to be invested with empire, although he may havea share. ... 1018 
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DIGESTED INDEX. 


594 Butif there be no son legitimately begotten, the dattaka is certainly enti- 
tled to be invested with empire oie visi as ais — 


595 The dattaka son is entitled to succeed to his adoptive mother’s property, 
just as to that of his adoptive father’s. ove - fs “4 


WHETHER A DATTAKA SON IS ENTITLED TO INHERIT 
FROM BANDIIUS ( COGNATEs ) 


545 The dattaka or given son is entitled to inherit from a bandhu of the same 
race as his adoptive father, but not from a bandhu of a different race. 


i.  Gungamaya versus Kishen Kissore Choudhooree, 17th of December 1821, S. 1. A. Rep. 
vol. III. pp- 128~132 vee oe ee ase eo a ace ‘ 


1, Sham Chunder and Rooder Chunder Appellants, rersus Naraenee Debee and Ramkishore- 
Roy, Respondents, 21st August 1807, 5. D, A. Rep. vol. I. p. 209 safe ‘ig - 


“96 The right of the relations of a different race, like those of the same race, to 
inherit from a dattaka, is, however, unquestionable or ae ae 


1, Debnaraen Roy deceased, in his place Srecnath Mitter, son of Mussammat Soodamoyee Dossec, 
| daughter of the sad Debnaraen Roy, Appellant, rersvs Mussammat ‘Kewalmonee 
( widow ) daughter of Debnaraen Roy deceased, in her place Kishengobind, Rajkishen, 
and Sreekishen, her sons, Respondents, defendants. Sudder Decision, 21st of June 1847 


1]. Gungaprosaud Roy, Appellant, versws Brojessuree Choudhoorance, Bimwaree Lall, and 
others, 8. D. A. Rep. 30th July’ 1859 Seeeeeees duis adie 
W97 Ifthere exist another son ofthe proprietor, then the adopted son of his 
deceased son will get such share as an adopted son would have been 
cntitled to. sig ee a as 


@osn ee 


50s Should there exist no son, the adopted son of the deceased son will take 
the whole property. sie oe ie ex 


Su) An adopted son’s legitimately begotten son is entitled to an cqual share with 
the legitimately begotten son of his adoptive grandfather ; and in default of 
such uncle, he is entitled to the whole property... 


es 


‘00 The same rule is to be applied by inference to the great-grandson also .. 


. rm ; ° mw. 

GOL The adoption of a fit person, made by the performance of the rites ordained 
in the Fedas, cannot be rendered invalid by the omission to perform an 
unessential ceremony, or any other cause. 


@ae ae a@en 


Sree Brijbhookunjee Moharaj versus Sree Gokoolotsagjee Moharaj, Sth November 1817, 
Borradale’s Reports, vol. I. p. 181 ate res fe 


era Yo) kT" « ’ ’ 

G02 The adoption ofan only son, or the @dest son ( ofa person, )if made by the 
performance of the rites ordained in the Vedas, cannot be invalidated, or 
set uside, although it should be deemed not to bea good one. 


J. Armachciuim Pilay versus Jiaswamcee Pilay, Casc 5 of 1817 - Mad, Dec. vol. I. p. 154... 


II. Nundram and others versus Kassy Panday and others, 30th June 1825, S. D. A. Rep 
vol. V. p- 70 a iz ae eis bis a 


603 After having adopted a son indue form, the adopter, by his will or other 
deed, cannot disinherit such son. .. 


Lf 
. 


YT . a “ 
Gopce Mabun Deb, versus Rajah Rajkishen, Eact’s notes, Case No 75 


C04 Like a lawfully hegotten son, an adopted son may resign his right to the 
property of his adoptive father, but cannot free himself from his 
connection and duties as adopted son. 
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DIGESTED INDEX. 


Rance Bhude Sheo Bhudr rersus Roopsunker Sunkerjee. 13th May 1824. Borrod 
Reports, vol. II. p. 656... eres sees ich roe are ; 


ale’s 


Ifan adultadopted son make an agreement, stipulating the stability of his 
right to depend upon his performance of certain conditions, his non- 
performance of those conditions will cause his right to become extinct... 


Mussammat Taramunce Debeec versus Debnaraen Roy and others, 10th July 1824, 
S.D. A. Rep. vol. UL p. 387 ae eee aueee — pipes. caer ae 


Leeal opinions delivered in, and admitted hy, the Sudder Dewanny Adawlut, 
fat O} y ; 
and approved of by Sir Wiliiam Macnaghten. 


Ancestral property which had devolved ona daughter, will not at her death go to her 
adopted son, but to the heirs of her father.— Macn. H. L, vol. IL. pp. 187-1809. Be 


The songiven, who isa Dwydmushydyana (son of two fathers,) if both 
his adoptive and natural fathers have no other male issue, takes the 


whole estate of both. a ae i oe ae ua 
Onc adopted, where legitimate issue (of the adopter ) existed, does not 
participate in the estate of the adopter. as be; oe ss 


But a legitimate son, being born (to the natural father ) subsequent to 
the adoption, the adopted son takes out of the natural father’s estate 
half of the share of a legitimate son. (If however such issue be subse- 
quently horn to the adopter, the adopted in question ) takes half of 
the share which is prescribed by law for an adopted son, exclusively 
related to his adoptive father, ( where legitimate issue may be subse- 
quently born to that person. ) ... oe eos me ~ 5a 


The sonand son’s son of a Nitya dwyamushydyana succeed also in the 
same manner... ae ee die _ oes 

The children of an Anitya-dwydmushydyana, having no relation with 
the family of the adopter, it is inferred, by analogy, as well as by 
cyuity, that they are not entitled to inherit from them. - - 


*¢ 


The adopted son of a Shédra_ inherits in equal shares with the legi- 
timately begotten son during the life time of the adopter, but gets half 
of that son’s share after the adopter’s death. ... se 7 ase 


The exclusively given sons and Dwydmushyayanas adopted by per- 
sons blind, lame, or otherwise disqualified from inheriting, and so forth, 
have no right tothe estate of their adoptive grandfather's estate, but 
to maintenance only... - Ss at -: 


From the dictum, that they have no right to the estate of their adoptive 
grandfather, it is inferred that a fortiori they have no right to the 
estate of the relations inferior to the grandfather, namely, those other 
than the parents, because their fathers (through whom they claim ) 
had no cight to the property of such relations. .. - ; be 


It follows, however, that the exclusively adopted sons, as well as Dwydmu- 
naan sons, are entitled to such adoptive fathers property, if there 
Cc any. eee ae ee os pee oe ae ee 


A son adopted, notwithstanding the existence ofa legitimately begotten 
son, has no right to the property of the adopter. i - aay 


A re adopted, without the performance of the religious rites, ordained 
or the purpose, is not entitled to inherit: from such adopter, but to 
receive wealth sufficient for his marriage... oe ee “ 


A son adopted from a different tribe or caste is not entitled to inherit 
from the adupter. si rs = ae a oh 


CT. 


Page. 


Hd 


1100 


Vid 


1002 


L116 


L1G 


LLG 


1116 


1i16 


1116 


1120 


1120 


1120 


112 


11:70 


Preeedent 


vyavastha 


Precedent 


Precedent 
vyavastha 
” 


9 


lol c 


q4aF| wor 


Wsa 


9 wre 
9 wes 
ry) VEE 
” W288 
9 weg 
” VER 
? W294 
$3 web 
‘3 Wea 
” we 
AHS 


BolAH—Aay|-WAA-ATT | 
wizaytni wafiaty, ae | 
ofes, cifecsa ws, far) Sti atentets, Fla a ote, ota, onaiea, 


BUT, AF, FG, catty, afofacr cates a We Cy catia, fafafery, 
fosta cal, farts, oar Sotoitfes utatfeatfa aw. 


watae am, afta, 1%, Sae fer acara cy atutfeatfasl cr Statera cate 


Bassett wee of oie ane 53 7 


9% otfsse Suts for aay wafuatfaai gs faa dq eece WHET 


ASTI a ie oi ig 6 
fey Bq wafeatfacng xewal fachta zBca utatfestfa fos. tee 
Swat aafeatfacns grestal fate ttre, fey atel tela wel Bea 


Harts tars, efettaaay .. 2 seas. Se - 


om atface gfewl ututfuatfan e8ca al, fey afeatfesl atfeca featcatst- 


TH “aq MTF ca a es sib is jh. fate 


(ee for Gar atantetia) aarereting arty Borqemicaas Fa catet Ty 


afscsa wea otfestazty Geta atiqa altata, otfecora ace Sern- 


facta afuata ate a xe Sag eg gis wire = 


sfacs Brnats}a) sar fate fafeq sertes watytartey arats ate 1SF 
area ututfestae afefag, Sates cordtutcae caotest afes aeautce 


aay watfemca faaifestera acer natty tSe cma® caaa afusta .. 


PH BABata Bua qgeaty ai etferata wea faatfesty wa ade 
Teateta cay attatetncre afuatia ay, Bei cy ww ww 


canfafes act faatigs eBeae cq cy atala ottity au al, StatcHa TAT 
ABA YSylsta czy faratfuatfy ay... 


ah 


292¢ 


e 299 


© 2989 


Be 


23@5 


2 2909 


393¢8 


»¢¢ 


ea 


af 


Co 


29@a 


3305 


fergcya otfeaye -.. oe we 2 oe ee we we YOAV 


ay fon war cHay uta oreisg aty .. i a 


9999 


DIGESTED INDEX. CTIT. 
Page. 
EXCLUSION FROM INHERITANCE. 
GIS A person degraded ( fallen ) for sin, an outcast, his issue, a hypocrite or a per- 
son wearing the token of religious mendicity, one who has assumed another 
order, an impotent person, one born blind or deaf, one lame, a madman, 
an idiot, one dumb, a person afflicted with an incurable or obstinate 
and agonising disease, he who has lost the use ofa limb, an enemy 
to his father, a person addicted to vice, expelled from society, arc excluded 


Vyavastha 


from inheritance. ee e. os ee ee ee es wie ‘ce I 1°G 
95 


G19 Persons afflicted with the abovementioned maladies, other than those blind, 
deaf, lame, or mad from birth, are excluded only in the case of their 


maladies being incurable. ... seg be . ms 1138 


620 Except the outcast and his issue, all the persons excluded from inheritance, 
as abovementioned, are, however, entitled to food and raiment. ... 1148 


G21 The sons of the persons incapable of inheriting aro, however, entitled 


to inheritance, provided they be free from the defects causing exclusion 


from inheritance. .. ove x‘ ~ re os 1150 


622 The daughters of the persons not entitled to inherit, as above mentioned, 
must be supported so long as they he not given in marriage, and their 
childless wives are to be maintained for life, provided they remain chaste... 1152 


62-6 A-son being in esse, the daughter does not share the inheritance, but, if 
unmarried, she is to have wealth sufficient for her marriage... ee BS | 


625 The heritable right of the person who has given up worldly concerns, 
becomes extinguished just as that ofthe hermit and others, quitting the 


condition of a householder. Pe as = ay ~ 1154 ‘3 


626 To the property of an outcast, his son born after degradation and the rest are 
heirs,and not the son born before that event. .. ss se L156 ” 


627 But by the prohibition to marry, in the present (Kal) age, a dam- 
sel oof a different tribe, the heritable right of the children born 
ofa sucha woman is, hy analogy, disallowed, in consequence thereof, 
as wellas ofan elder brother worthy of a superior portion being now ‘ 
rarc, the right of primogeniture is also abrogated. os - -. 1160 1 


625 Of uie children born of the women marricd in irregular order, the son of her, 
who is of the same tribe with the husband, has alone the heritable right. 1160 . 


629 But in the present ( Kali ) age the sons of women of a different class, whether 


married in the regular or irregular order, not being considered as sons 
of the man by whom they were begotten, cannot even get maintenance. 1160 ss 


630 The } f t} 7} ; : f ; 
sons horn of those women who, though married according tothe forms 
of the Veda, do not become wives, have no heritable right, they not being 

sons (1n the eye of the law. ) a be nC oe we 


On the Castes of the Hindus. ve oe. oe = oe 1164-1172 


Abstract of the Law of Inheritance, &c. as current in the Schools other 
than that of Bengal, .. a bn - - os we D4 


1162 . 
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PART II. 


MARRIAGE, STRI'DHAN, ADOPTION, EXCLUSION 
FROM INHERITANCE, CASTE, &o. 
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VYAVASTHA-DARPANA 


CHAPTER VI. 


a 


ON MARRIAGE AND STRICDHAN. 


SECTION 1.—ON MARRIAGE. 


‘hh 


344 Marriage amongst us Windus, is not only a civil contract, but also a sacrament, formin g 


‘tne last of the ceremonies prescribed to the three regenerate classes, and the only one for 
| Shidras, * 


385 Betrothment, in fact, constitutes marriage, though the marriage is.not uw 
revocable and complete without performance of the fixed ceremoniest. 


1 “The damsel, (indeed, ) “‘' husband shall die after troth verbally pliwhted, bes 
brother shall take her in marriage accofding to this rule”? Manu, ch. 9. v. 69 


“i 


IL Vignyaneshwara, after citing the above text observes: “It appeays from this passage 


that he, to whom a damsel was verbally given, is her husband without a formal accept ance on 
hie part.” Alitdhshara, p. 300 





ITT “ Danghters of faa seven twice-married women must be shunned as girls of the lowest. 
birth ; and she who has®een verbally or mentally betrothed, on whose arm a bracelet has 
en uuspiciously tied, who has been given away alter touching water, whose hand has been 
taken by a brrdégroom, who has heen approached with nuptial fire, and the daughter of a 
twice-married womant. Kdshyapa cited in the Udedha-latwa of Raghunandana, 


IV. “On the death of a damsel verbally betrothed the families of both her father and * 


husband ccntract impurity for three days. Shudhi-tatwa of ‘Raghuaandann, 


From the circumstance ofthe man to whom a girl waa gffianced being termed (her) ‘husband? 
and the betrothed damsel when married to a different man being styled °twice-married,’ and 


* Vide, vol. 1, pp. 551—558; Coleb, Dig. vol. III, pp. 104, 106; Maen. H. L. vol. L. p. 57 


+ Maen. H. L, vol. Lp, 58. + Vide, Coleb. Dig. 11. p, 482. 
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both families contracting impurity on the death of a betrothed dainsel, itis clear that betrothment 


constitutes marrige. 


886 Inpractice, however, betrothment not being considered marriave irrevovable, a betroth- V vavastha’ 


ed damsel is, on the death of him to whom she was affianeed, or for any other just cause, given 


in marriage to @ different person: only the man who marries her is gonerally lowered in caste 


and. socicty. 


The above practice seems to have been founded upon the following texts:—1. ‘Tf her Authority 
husband die after a damsel has been given to him with water poured on his hands, and troth 
verbally plighted, but before she has been contracted to him by holy texts, that virgin belongs fo 
her futher alone’ *—2, ‘Once Js a dumsel given in marriage; he who detains her shall ineur the 
punishment of a thief: but if a worthier bidegroom offer, he may take the damsel though given 
awsy, ( provided the first were undeserving” ) ¢—3. ‘Should a man depart after giving the Nuptial 
gratuity, it becomes the exclusive property of the damsel; she must be detained one year, and 
may (afterwards) be legally given in marriage to another: but if tidings arrive, she must wait 


three years, and alter that period the girl may be given to another at pleasure {.’ 


887 Ifa damsel is betrothed to two or more persons, and the first bridegroom arrive before Vcaeanihae 
the second nuptials are completed, then, of all the persons to whom she is promised, he to whom 
° 
the first promise was made shall obtain her, and the other shall recover what he had given to 
the bride: but if the first bridezroom arrive when the (second ) nuptials have been consummated, 


he shall receive back what he had givent. : 


© Vashishtha, cited in Uduaha-tatwa and Colebronke's Digest, vol. II. p. 487. 
+ Jagnyavalkya, cited in Colebrooke’s Digest, vol. I. p. 489. 
¢ Kétydyana, cited in Colebrooke’s Digest, vol. 11. p. 491. . 
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388 But shoulda bridegroom or husband dic after the ceremony of gift, a 
second marriage of such a damsel is scarcely in practice amongst the ( ITindu ) gentry, 
though it is not uncommon amongst the common people’, 


— 

Although the marriage of a widow was directed byPurasara, yet the other sages having con- 
sidered it a censurable act, us being one by wich the observance of the duty of continence and auster. 
ities is olstructed, and it being eid in the .di/ya-purava that these (parts of ancient, Jaw ) have 
been abrogated by wis" legislators, as the cases arose at the heaining of the sad age, and Tydaa, the 
con of Pardsara, having declared the injunctions of infalliable legislators to be of equal authority 
with the holy writ (the veda, )t the (Jlindw) gentry of this age stillact in obidience to that 


prohibition. 


389 Tt is the performance of the ceremony of gift that renders a marriage irrevoc- 
ablet, and the kushandik@ completes it (even without consummation. )§ 


] Once is the partition of an inheritance mada; once isa damsel given in marriage ; and 
vuce does a man say‘) give? these three are, by good men, done once for all and irrevocable. 
Manu, ch. 9, v. 47. 


IT Tet no man of sense, who has onee given his daughter to a suitor, give her again 
to another; for he, who gives away Jus daughter, whom he-had before given, incurs the guilt and 
fint of speaking falsely in a cause concerning mankind. Tad. ch. 9 v.71. 


ITE The nuptial texts.gre a certain rule in revard to wedlock; and the bridal contract is 
kown by the learned to be complete (and irrevocible) on the seventh step (of the married pair 
band in hanilafter those texts have been pronounced. ) Manu, ch. 8, v. 16. 


IV Therefore marriage is pot valid without all the ceremonies, from the junction of hands 
to the seventh step of the marricd pair. The Udedhatatwa of Raghunandana. 


= NOM ee 


Se Ps _—- TAT ee = A PLE UNC A ate ee te ee a 


t See Udrahatatwa. and Coleb. Diy. vol. TY. pp. 141, 142. 


t ‘Marriage’ is a rite to bs performed hy the bridegriom, and which completes the regencrating 
ceremonies: since the act of receiving (the bride) efforts it. the term has been also used (in this glogs ) 
as xignifying the gift (of a maiden.) Coleb. Dig. vol. HL. p. 606. 


* Fide Macn. H. DL. vol. p, 58, and Str, H. TL. vol. T. p. 36. 


§ Kushandika is the last of the rites performed in a marriage : it enjoined to be performed Within 
four davs from the date of the gift. In this, the bridegroom makes homa or oblation to fire, and, standing 
behind the bride, holds the palms of both hands open below those of the bride, who, in ,her palms joined 
and open holds some /aas or parched paddy, and jointly with the bridegroom drops the same on the fire as 


an oblation; and du ring the recital of certain prayers the married pair walk hand in hand seven steps on 
eeven circles made on the ground with white paint. 7 


Vynvestha” 


Reason 


Vyavasthe’ 


Authority 


waa 


ae og ie, 2teg, walt, satay, ¢- 
Soars, watz, sate, @ rts 


cucu farts TS stata | 

At] WY—“ 7TH, HHT, WM, wits, Ate 
XA, NARS, G Aw IIs, aT. GSA UH a5 
faqs G73) WAT N— Baris TAApwlys s- 
fay cancer gice MMA GC Aha YAS fory- 
BSoca satay Be AZirHfsaatz ses i 
YBcs Biss shay) ew awe afeucs 
UH AMT ANITA Saat Bre tra fa- 
Ie Aq VCS aK NAR apy ae eai- 
cf seq gee cy aerate SalAH Wy 
Wiz] BT feats ‘Seca ufeq sq z- 
wl sfen, (save) wbaIRs CT Bq 
Siz atartrsr fate ul sartewe @ Gs- 
foraface saryatea «aq we Becta 4 
WCW CU BAT ATA Sz wa fase sfe- 
Bil AR Swe Ay Farin ca ogy nrcajst 
Biz tHe fase wre, ae Fratesy wat 
SING Biteq taycawta ow (wate fa- 
atfacs) 85 @ Ass 8 (SHTVST Bly cai- 
KATA] (OAL amtcy) Btwsacy etsy 
BACH AYR cy Sz BiB, apart fate 
SCS SA FN WS A MAB] AiwT ATCA 
enticay a Bar] THT Satcw tormtty fast? sar 
aig, BV UT SG BeA BW. 9,7. xd, 24, 
Ry, AH, Ye, Od, V2, VI, B OB | 

qT wIy BI— a HiT ACA BATCH GAR S| 


sian Tas BATA S SAC T WA 
fanz arn oz3 frace wariaia tea (aay, 
| UL ase wefan gray ae a] Wacstftee, 
| WT RTS HSCS VG ATG ANAT | St- 
| Seal Viaiterare ates raters | qtescon 


QF aya Hay (waited) as yee sariTtsT 
aig) ‘Sacur fafan afte wg’, Bs) afeay 
eariffces Sarita Bly (az anteiorsr) faat- 
B, Strztcs Binata afew oa wey cifsa a7 | 
UT HART FU fase sryy tycawiy a 
CHAT GE tHe eqs, (9) BCA Bari- Vd 
torte faery 

ow, J. et) CUTH_. WI. GL. wa 


BY date 


UTA TNE | 


or fatteote fare - apa Cratdate 
4 tars Pa Iw Pop comet 


Ue] ays —“gtewHitureteas apatrerey. 


NA apa aA ge tort HMA eas) 


STRUTS eas aT) aT 
waMta Sarit: Hiemterfe AOiSss 1, 
RS fescue Aartafacs SUFACT | GI- 
WS LSTA CTH HwS OBL Catt 
Paya. Ce Nag atwty aise) sartatthr: 
faferw'ct] wris a Borewe AES) bawTE 
UNMIS WMHS IS | BaTawTANSIET aH 
STAtS | fafae ys ! wifsrertefare ry 
SaNtytys farses | Say] arate yesATt- 
wigeal wf Bown Sweaters aerate 
SANA FAAS | tHE HY Lacncat tages 
WHABA | SU fSate Feyy cathe. wy 
AAW Barts apwertfafas- 
RSX AVA Aster AW y72) awagtet- 


tefs1 7 mtiforrel faqretatt-=rt tryst caqt- 
GNF il BW. Y, 


ores It 


q. 25, 24; abs 2a, Ue, 
92, 09, B Og | 


99, 
® 


ateae AT — aOR TatT Ste Wace w- 
SIAR T Geuahe cwtes atrasy cat 


NSE CAts testes TASES” | 


fa. W. wi, wt. q. 2 | cuter. SI. a. %, %, Me8 | 


VYAVASTHA-DARPANA ro 


390 There are eight forms of marriage :-—1. The Brahma, 2. Doiva, 3. Arsha, 


" os 0 rs 
|. Prdjdpatya, 5. A’sura, 6. Gandharva, 7. Rakshasha, and 8. Poishdcha*. 


These are described by Afanw and Jaguyaralkya as follows :-- 


1. Munu:—“ The ceremony of Brakmd, of the Devas, of the Rishis, of the Prajdpatis, of the 
Asuras, of the Gandharas, and of the Rikshashas.—-The gift of a daughter, clothed only with a single 
robe, to a man learned in the ede, whom- her father voluntarily invites and respectfully receives, 
isthe nuptial rite called Bradma. The rite, which sages call Dora, is the gift of a daughter, whom 
her father has decked in gay attire, when the sacrifice is already begun, to the officiating priest. who 
performs that act of religion. When the father gives his daughter away, after having reecived 
from the bridegroom one pair of kine, or two pairs, for uses prescribed hy law, that. marriage is term- 
ed A‘rsha. The nuptial rite called Prajapalya is, when the father eves away his daughter with due 
honor, saying distinetly : “may both of you perform together your eivil and religious duties.’ 
When the bridegroom, having given as mueh wealth as he can afford to the father and parental 
kinsmen, and to the damsel herself, takes her voluntarily as his bride, that, marriage is named 
A‘sura. The reciprocg] connection of a youth and a dameel, with mutual desire, is the marriage 
denominated Gaadharra, contracted for the purpose of amorous embraces and proceeding from 
sensual inclination. The scizure of a maiden by force from her house, while she weeps and 
calls for assistance, after her kinsmen and friends have been slain in battle, or wounded, and 
their houses broken open, is the marriage styled Ratshasha, When the lover secretly embraces 
the damsel, cither sleeping or fluched with strong liquor, or disordered in her intellect, that. sinful 


marriage, called Poishacha, is the eighth and the hasest.’? ch. IIT. vs, 21. 27, 28, 29. 80. 31, 
32, 33, dt. 


IL. dagnyanatkya :-—“ Tn the Brakwa nuptials the damsel is given (by her father,) when he has 
decked her as clegantly as he can, to the bridegroom, whom he has invited; inthe Dora, to the 
priest employed in performing the sacrifice ; in the Asda, to the bridegroom, from whom he re- 
ceives, (for religious purposes, ) a bull and a cow. When the father gives her to a suitor, saying, 
‘perform all duties together,’ the marriage is named Kéya (or Préjépatya, ) and a son produced 
hy it confers purity on himself and on six descendants ina male line: an Asura marriage 
is contracted by receiving property from the bridegroom; a Gandharva, by reciprocal amorous 


agreement; a Rakshasha, by seizure in war; a Poishécha,by deceiving the damsel.” Coleb. Dig. 
vol. III. p. 604. 


* Coleb. Dé. bha’ p. 89. Coleb. Dig, vol. LIT. p. 604 
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391 Of these modes, four, the Brdhma, Doiva, Arsa, and Prdjdpatya, are logal 
for a Bréhmana ; the marriage styled Gdndharva, and the seizure of a maiden in war 
(i. c. the rdkshasha marriage, ) are peculiar to the Kshatriya ; the A’sura marriage ix 
permitted fora Voishyu anda Shidra ; the Posh dcha, forbidden to them, should be 
practised by no person whomsoever.* Shulapdne. 


The first fqur (are approved in the case ) of a priest; the Gaedharca and Rakshasha marriaves 
are permitted fora soldier; the dura ceremony is peeyliar to mercantile and servile men ; 
the Poishavha marriage is reprobated for allt. Jaynyavaliya. 


e 
392 <At present, the “Brédma nuptials only are practised by good men ; but. 
. 4 oy 
eyen the marriages called A’sura, Gdndharva, Rakshasha, and the rest, are some- 
times practised by otherst. 


393 The nuptial rites are necessary to be performed in each and every one of 


these forms of marriages. 


Nuptial rites are ordainel in the marriage styled Gaadharra and the rest; to this contract 
the nuptial fire must be made witness by men of the three classes. Dewalu., 


The nuptial rites are the betrothment, naxdé sraddha, performable in the forenoon of the day 


of gift, the gift of the brideon that night, and the fuskandika, to he performed within four 
days from the day of gift]. 


* Coleb. Dig. vol. IIT. p. 605. Seo Maen. H. L. vol. 1. pp. 59, 60.~-Str. IL. L. vol. 1. p. Al. 


+ Yet after the ceremonies have been once gone through, the marriage is by no means revoeable. 


Sir William Macnaghten says: “Tam given to understand that marriages hy the Poishacha mode 
are not uncommon; and that young women, who from their wealth or beauty may be desirable objects, 
are, not unfrequently, inveigled by artifice into matrimony, the forma of which once gone through, the 
contract is not disoluble on any plea of fraud, or even of foree.” as 


* Fide Maen. TL. L. vol. I. p. 60.—Str. HW. L. vol. T. p. 42. 


§ The nuptial rites are necessary oven in the marriage named Gdanadharva. Coleb. Dig. vol. TIL 


p. 606. Vide, ®tr. H. L, vol. [. 41. | 


Sir William Macnaghten says: “The Gandharva marriage is the only one of the cight modes for the 
legalising of which no forms aro necessary ; and it seems that wmtual cohabitation, as it implies what the 
law declares to be alony necessary, namely, ‘reciprocal amorous agreement,’ wonld he sufficient to establish 
such a mrriage, if corroborated by any word or deed on the part of the man :” and in reference to this he 
alludes to a case, saving: “On this principle the law officers of the Sudder Dewanny Adawlut declaged 


legal a marriage contracted in Cuttack, not very long ago, in a case where the parties had cohabited for’ 


some time, and the man signified hia intention by placing a garland of flowers round the neck of the 
woman.’ It is however to be remaked that in the Gandharva form of marriage the only ceremony that 
may not be required to be performed is that of the gift, the exchange of the flower garland hetween the bride- 
groom and bride being expressive of the gift of the one to the other; but the ceremony of kushandikd 


should certainly be performed, as otherwise the marriage is not complete though irrevocable, Fide Str. 
H. L. vol. I. p. 41. 


on 4 The details of the marriage ceremonies recapitulated by Mr. Colebrooke in his Essay on the Relig- 
ious Ceremonies of the Hindus, (Asiat. Res. vol. VII. p. 309,) are religious rites mixed up with customs : 
all of the latter are not, however, invariably the samo in all the provinces of India. 
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PERSONS COMPETENT TO GIVE A GIRL 
IN MARRIAGE. 


t) 


394, A father, paternal grandfather, brother, Sukwya,* maternal grandfather, 
maternal uncle, and mother, if of sound understanding, are competent to perform the 
ceremony of the gift of a bride to her bridegroom : the right of giving a girl in mar. 
riage devolves successively, so that on failure of the first, tho next in order is enti: 


tled to perform the ceremony. 


1. A futher, paternal grandfather, brother, Suéu/ya,* maternal vrandfathge, and mothér are 
the vivers of a damsel (in niarriage:) in default of the first, the next in order, if in the natural 

stute of mind, (is entittled to perform the ceremony of yilt. )t— Fishiu. 

Il. A futher, paternal grandfather, brother, Su¢u/ya,* and mother are the givers of a damsel 
[in marriage: ) in default of the first, the next in order, if in the natuural state of mind, (is entittled 
to perform the ceremony of gift. )+t—Jagnyaralhue. 

Hl. The father himself will vive the daughter fin marriage, ) or her brother by the father’s 
consent, the maternal grandfather, the miaternal unele, the Sctadya,* and the relations likewise, 
the mother in default of all (these, ) provided she be of sound understandieg, otherwise the 
kinsmen of her tather will give the dauzher in marriage. ¢-—Narada. 

The maternal uncle mnst be understood to be after the mother; and the order of the 
Sukulya and paternal grangluther as stated by Narada is not tu be respected, but that  preserib- 
ad by Vishaw and Jaguyavalkya is to be followed in practice. Thisis the doctrine of aghu- 
nendana, t 

* 395. Kvery father (4) is bound tu give his daughter in marriage at the proper 
tine (a): he that does not, 1s punishable in both worldsy. 

1, The father (@) who gives not (his daughter in marriage) at the proper season (a), the 
husband who approaches not (his wife ) in due season, and the son who gives not. support. to his 
inother, are criffinal, and shall be punished according to the law. ~Fritasaati, cited in Cole- 
brooke’s Digest, vol. IL. 386, 

I}. As often as a virgin’s courses reeur, who desires and demands inurriaye with a man 
of equal class, so many beings are destroyed by the fault of her father and mother: thus ts the law 
declared [—Fushishtha, Ibid. p. 387. 

HI. Reprehensible is the father (uJwho gives not his daughter in marriage at the proper time 
(a, and the husband, who approaches not. his wife in due season: reprehensible also is the son 


who protects not his mother after the death of her lord.-- Vuau. ch. 9. ve b 


« 
anaemia earmiea ceeenaeaareerae eee 


7 i ae term Sahkulya is here meant relations of the same race aa far as the teuth degree of affinity, 
ay expounded in the following text citel inthe Shulthi-tattwa: ~~ Sukulya (is any of the) relations as 
far us the tenth degree, 


+ Udedhatattwa. See Str. H. L. vol. I. p. 38. 
+ See Coleb, Dar. bha’. p. 186; Caleb. Dig. vol. (1 p. 387; and Str. Ho lL. vol |. p. 34 
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' fa) *&t-the proper time or season’—that’ is, before the Appearance of her menses; for a text 
of Goutame ordains that a girl “should be given in marriage before her menses have appeared: 
Rulbika Bhatta | “ 

(&) Here the term ‘father’ comprehends also the girl’s mother, and the heira of the father, 

inasmach as they also are hound to give het in marriage. See.anfe, pp. 549-—553. 

IV Before her breasts are prominent, a girl should be given in marriage: both he who 
gives (a damsel in marriage) after (her) menses have appeared, and he who receives (such 
a damsel,) sink to aregion of torment; and the father, paternal grandfather, and great grand- 
father (of each) are born again in ordure: therefore should a damsel be given (in marriage ) 


before her menses appear. Poifhiinavt. 


396 But if a bridegroom endued with learning and good qualities be not had, 


she may be kept unmarnicd till her death,* 


But ‘itis better that the damsel, though marriagcable, shonld stay at home till her death, 
than that he should ever give her in marriage toa bridegroom void of excellent qualities (i). 
Manu. ch. 9. v. 89. 


(¢) Even after the appearance of her menses, a girl should stay at her father’s house till her 
death, yet she should never be given in marriage by her father to a man destitute of 


« _ learning and good qualities. Audlika Bhalta. 


397 Ifthe persons competent to dispose of a girl do not give her in marriage 
at the propor time, she should wait for three ycars from the timo that her menses 
first appear: after that period, she is at liberty to choose for herself a bridegroom*, 


and by such act neither she nor her husband would cominit an offence. 


Three years let. a damsel wait, though she be marriageable; but, after that time, let her choose 
for herself a bridegroom of equal rank (w): If, not being given in marriage, she choose her bride- 


groom, neither she nor the youth chosen commits any offence. Manu. ch. 9. vs. 00, 91. 


(%) After tho lapse of three years if she do not peta bridegroom endued with superior 
qualities, ehe should for herself choose a’ bridegroom equal in class and qnalitics, Kullika 
Bhalte’s commentary on the above text. 


* See Str. H. L. vol. I. p. 35. 
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398 If there be none competent to dispose of her in mé¥Fiage, she, when mar- 
riageable, is to choose for herself a bridegroom, she being then at her own disposal*. 


‘If there be no persons ( competent ) to give her in marriage, Ict the damsel herself choose ao 
(suitable) bridegroom*. Jagnyavatkya, cited in Poleb. Dig. vol. II. p. 387. 


‘The reason why under the above circumstances such liberty is granted by law to a femalo 
is, that her obligation to marry is amongst the ordinances of the Veda, and that marriaye is 
the principal sacrament ordained with regard to her person as being in licu of the regenerating 
ceremony upanayana, and completely expiatory of the sinful taint that every child contracts i 
the mother’s womb, without which she remains impuret. With the male sex marriage con- 


atitutés the order of housekeeper (grihastha )}, the second and most respectable of the four orders$. 


* See Str. H. L. vol. I. p. 34. 


+ By oblations to fire during the mother’s pregnancy, by holy rites on the birth. of the child, 
by the tonsure of his head with a lock of hair left on it,.by the ligation of tho sacrificial cord, are the 
seminal and uterine taints of the three classes wholly removed. The same ceremonies (except that of 
the sacrificiul thread, ) must be duly performed for women at the same age and in the same order, that 
the body may bo made perfect; but without any texts from the Veda. ‘The nuptial-ecremony is con- 
qitored as the complete institution of women, ordained for them in the Veda, together with reverence 
or their husbands, dwelling first in their father’s family, the business of the house, and attention to 
the sacred fireo.—gManu, ch. 2. v. 27, 66, 67. 


The nuptial ceremony is the only one ordained in the Feda in respect of women: it is said by Manu 
and others to be (as their) upanayana (ligation of the sacrificial thread ; ) their rendering servic to their 
husbands is (equal to) staying in the family of the guru and studying the Peda, and the performanco 
of the household duties is ( equal to ) the performance of the morning and evening koma, and attention 


to the sacred fire ; thus marriage being substituted for upanayana, the latter is not ordained for the femalo 
sex.— Aulluka Bhatta, | 


t Shonlda wife be not obtain8d, a man must perform the vow or expiation called ‘Sndéuka.’ 
— Udvdha-tattwa. a 


fe ‘ 
The wise call not the habitation (alone ) the home, (for} the wile is described hy that name (grike;) 
with her, indeed, aman attains all the purposes of human life. A text cited in the Udvaha-tattwa. 


‘an * Mg oe e 
From the wife alone proceed offspring, good houschold management, solicitous attention, most 


ee caresses, and that heavenly beatitude which she vbtaing for the manes of ancestors and for 
(t e husband ) himeelf.—dfanw. 


Perpetuated offspring and heavenly abode are obtained through a son, son’s son, and a preat 


grandson ; therefore, should virtuous wives be respected, cherished, and well guarded. Jagnyavalkya | 


iu Coleb. Dig. vol. If. p. 400, 


(1.) ‘Fhe student (of the Veda, ) (2.) the married man, (3.) the hermit, and: (4.) the anchorite, 
are the ay oes though in four orders, of married men keeping house : But of all those, the housekeeper, 


observing the regulations of the Sruéi and Smriti, may be called the chief; sinco he supports the three 
( other orders, ) Manu, ch. 6. vs. 87 and 89. 


Four orders are prescribed for Brahmanas: (viz. the order of ) the married man keeping house 
(griké or Seneehe,) the student of the Veda (brakmachari,) the hermit (odnapastha,) and the 
anchoret ( bhikehu, sanyayf or yati.) To Kuehatriyas also are ordained (the first ) three ordera; and 
two for Ages fe (i.e. of )the brahmachari and griki.. The only order to be entered by the Shadras 
is that of .grité or grihastha, Vamana purdna, cited in the Udvdha-tattwa. Sec Str. H. L. vol. I. p. 34. 


Thus fora Shuétra also marriage is indispensably necessary ; inasmuch as hia duty is to enter the 
order of griki and no other, and one cannot be » perfect griht withdut a wife, and marriage is the 


only sacrament which completely removes his seminal and uterine taints, and rendera him a pure 
Shuédre. See ante, pp. 549—653. 
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PERSONS ,BETWEEY WHOM MATRIMONY I8 PROHIBITED. 


399 “The marriage witha girl of a difforent caste is prohibited in the present 
( kali) age*. : . 

“Undertaking sa voyages (to circumnavigate the ocean ; ) the earrying of a hamandain (hyo 
householder ;) the marriage of twice-born men with damsels unequal in class :” ( premising these 
and other practices, the Vridat Narudiya Purdna adds: “the wise have declared that: these practices 
must be avoided in the sali age.” Aditya Purana too: “The filiation of any but deftada and 
ourasa sons iy not admitted : the marriage of twice-born men with dameels not of the same Class 2» 
( premising these and other purts of law, proceeds, ) “these parts (of ancient law) were abrogated 
by wise legislators, as the cases arose at the beginning of the Aadt age, with an intent of securing 
mankind from evil*.” 

The marriage of a Shadra with a woman of another caste has been prohibited by Manu 
himself, who says —" For a Skedru is ordained a wife of his own class, and no other ; all pro- 
duced by ker shall have equal shares, thourh she have .a hundred sons.” ch, 9. v. 157. 


400 Itis prohibited to contract marriage with a person who isa father’s: 


sapinda (a ),+ or of the same gotra,t or of equal pravarasy with him, or who is one 
of the supindas or sanuinodukus§ of the maternal grandfather. 


[. Ife who inadvertently marries a girl sprung trom the same original stock (goéra ) 
with himself, must support her as a mother. Boudhayana. Coleb, Dig. vol. IT. p. 329. 
Il A drdbyana who marries a damsel of his own gotrat and pravarast, ceases to he a 
. ” e 
bratmana, and the son born of thut wedlock is a chandala.— UCdrahatatica, 


“TIL. Sha who is not descended from his paternal or maternal ancestors within the sixth * 


devree (Sapindus,) und who is not (known by her family name to be) of the sume primitive stock 
iy 4ra) with his father (or mother, ) is eligible by a twice-born inan for nuptials and holy union. 
Muinw and Sald/ana. See Manu, ch. 3. v. 4. 








mamanenan 


* Sve Str. H. TL. vol. I. pp. 38, 39. See Coleb. Dig. vol. ILI. pp. 141, 142, and 272. Sco 
alxo the chapter treating of the different castes. : 





+ A Sapinda is a relation within the sixth degree from one’s self not inclusive, as defined in the 
following text: “The fourth person and the (two) reat share fepa or the remains of the oblation 
wintl off with Aus grass; the father and the (two ) rest share the oblation cakes; the seventh persen 
is the giver of oblations: the relation of sapindas, or persons connected by the oblation cake extends 
therefore to the seventh person (or sixth degree of arvent or descent.) See Coleb. Dig. val. PH]. p. 53. 


t (fotra ia a race (or family name ), of an aneient save, whose name converted into an adjective, 
i4, as an epithet, prefixed to the word gofra to distinguish his gofra from that of another sage : thus the 
gotra of sage Kashyapa is called ‘Aashyapa-gotra’. One of the same gotra is a relation of the same 
race, or one descended from the same primitive stock or sage. 

Pravara ia one of the principal sages of a gotra or race by whom the founder of that race ia 
distinguished from the rest. For instance in the gofra called Adshyapa (i.e. of Kashyapa) there are 
hhree pravaras, namely ‘ Kashyapa, Araedra, apd Noidrapa, of whom Aashyapa, the founder of that gutra, 
$ distinguished from the other sages of, the we name by having ip his gofra, ox being followed by, 
he sages Avasdra an Noidrapa who characterise his. gotra. 


Jf equal pravarae—that is, desconded from a gotra which have pravaras of the same number and name. 


Sir W. Jones and Mr. Colebrooke have translated ‘gotra’ by ‘ primitive or original stock’; and 
pravara’ by ‘patriarch.’ 


{ S2nisodakas are kindred connevted by an equal or common libation of water. 
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(2) The relation of sapindas extends as far as the seventh degree, as said in the following 
text: “The relation of sapindas or kindred connected by a common oblation ceases with 
the seventh person.” Consequently the meaning is that, whatever female is descended from the 
race of one’s maternal grandfather | d the rest (is not to be married by him.) By the 
word cha, (and, also, ) it is meant that one who is of the maternal grandfather’s race and known 
hy birth and the family name* to be descended from one’s mother’s lineage is not to be taken in 
marriage; others, though of the mother’s (i.e. maternal grandfather’s) race, ure eligible for 
marriage. This isthe conclusion. Aufeha Bhatta. 


IV. Some de not hold that marriage should be contracted with a damsel of the mother’s 
(i.e. the maternal grandfather’s) race, One, however, may without hesitation, marry a gurl 
of that gofra, if she he not known by birth and (family) name (to be descended from the samo 


race )t.——Tydsa, cited by Kudlihu Bhatla. 


VV. Medhatithi has, in the name of Tashishtha, cited the subjoineds text which prombits 
marriage with a girl who is of the mother’s go4ra:—"Tf atwice-born man marry a girl of the same 
gotra or of the same prararas, or a maternal uncle’s daughter, ora girl of the mother’s gofra, he 
should perform the lunar penance (chdudeagaie Jafter having entirely deserted her’? But this 
text also relates to the case of a etl not known by birth and descent to be of the mother’s 


‘-o@. the maternal grandfather's) race —Aeila Bhettu, 


Vi. Marriuge must not alko be contracted with a damsel connected by an equal or common 


libation of water with the maternal grandfather. —Cdrahutaltia, 


VIT. We who marries a daughter of his father’s or of his mother’s sister, or a girl sprung 
from the same primitive stock (gofra) with his mother, or descended from the same ancient, 
sace (with his father, ) must perform the lanar penance, and, divorcing that wife, he must support, 
hert. Swuantu. See Coleb. Dig. vol. TIT. p. 829. | 


VITE One must not marry a wife of the same gofra or prararas, or as far as the fifth 
in degree from the mother and seventh from the fathert.—Tishuu-stitra. 


IX. A twice-born man may properly and legally marry, O king, a wife (leavingt) as far as 
the seventh in degree on the father’s side, and fifth on the mother’s sidet.—VFishknu-purdna. 


X. Girls descended from the father’s or mother’s friends are not. to be taken in marriage 
as fur as the seventh and fifth degrees respectively, as well as those of the same gotra or of equal, 
pravarast.—Narada. 


* By the phrase ‘known by birth and the family name’ ia meant one within the relation of 
éamanodaka. Thus Frihat Manu: “The relation of samanodakas, or those connected by an equal 
or common libation of water, :xtends to the fourteenth degree ; or, as some affirm, (it reaches ) as far as 
the memory of birth and name extends. See Mitdkeherd, pp. 351, 852. : 


+ Sve Udvaha-tatiwa. $ Raghunandana’e interpretation. 
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Consequently, 


401 The female descendants within the seventh degree (inclusive) from tho father, 
paternal grandfather, and the rest, and the female descendants as far as the fith degree 
(inclusive) from the maternal grandfather and the rest, and the female descendants 
within the seventh degree (inclusive) from the father’s friends (baudhus,) and his six 
ancestors through whom those females are related", as also the female descendants as 
far ag the fifth degree (inclusive) from the mother’s friends, and their four ancestors 


through whom they are related, are not to be taken in marriage*.—Udedha-tattwa. : 


The bridegroom and bride must. be counted by the wise from that common ancestor (inclu- 
sive,) whose desvendants separated in branches. (i.e. from whom branches of the family have 
issued. )}—A text cited in the Udrata-lat'ies. 


In counting from a ( father’s or mother’s) friend, those male ancestors (only) mnst be enu- 
meratol whose descendants separated in branches; and not the female ancestors such as the mater- 
nal ¢randmother, paternal grandmother, and the rest, except the mother’s aunts and father’s aunts, 
as already mentioned ; for, in the text of Narada: ‘Girls descended from the father’s and mother’s 
friends are not to be taken in marriage as far as the seventh and fifth degrees respectively’—tho 
udjectives (seventh and fifth) are used in the masculine gender*,— Udi dda-lattca. Such is algo the 
doctrine of the Frraha-laltwarnara. | 


104 A dattaka son must not marry a girl who is connected as sapinda to his 
adoptive or natural father, or who is of the same yotra with either of them. 


I. “She who is not connected as sapéude to his mother or father, avd not belonging to 
e ° J : ° * w 
the family (i.e. race) of either, is approved amonest the twice-born men, for espousal and 


# These may be illustrated as follows :—- 


The sons of a person’s father’s paternal aunt (father’s sister,) the sons of his or her father’s maternal 
aunt (mother's sister, ) and the sons of his oc her father’s maternal uncle (another’s brother, ) are his or 
her father's bendhus.—From each of these bandhus (inclusive) are enumerated seve degrees in ascent 
from whom relationship is derived, thus :—1. Tho son of a person’s father’s paternal aunt,—2, that 
son's mother,—3. maternal grandfather,--2. maternal great-randfather,--5. maternal ry great - 





grandfather,—G. the latter’s father, and—7. paternal yrandfather. In like manner, the son 
of a person’s father’s maternal aunt-——2. that son’s mother,--3. maternal priwifather—4. 
inaternal yreat-yrandfather,—5. imaternal great great-grandfather,—G. the latter’s father, and—7. 
paternal grandfather—1. The son of one’s father’s maternal uncle —2. that son’s father, —38. 
erate grandfathor,— 4. paternal great-grandfather,—5. paternal great great-grand{ather,--G. the 
attur’s father, and-—7, paternal grandfather. ‘Tho female descendants, as far as tho seventh degree of 
and from each of the above enumerated persons, are not to be taken in marriage. 


The sons of a person's mother’s paternal aunt, the sons of his or her mother’s maternal aunt, and 
the sons of his or her mother’s maternal unclo are his or her mother’s daadhus. From each of theso 
handhus (inclusive) five ascendant degrees, from whom relationship is derived, are enumerated 
as follows:--1. The mother’s paternal aunt’s son,—2. his mother (i.c. the mother’s paternal aunt, ) 
—3. his maternal grandfather,—%. maternal preat-grandfather, and--5. tho maternal great groat-grand- 
father, In like manner,—-l. the mother’s maternal aunt's aon,—2. his mother (i.e. the mother’s 
maternal aunt,)—3. his maternal grandfather,—4. maternal great-yrandfather, and—6. maternal great 
great-grandfather—1. The mother’s maternal uncle's son,—2. that son’s father,—83. paternal grand- 
father,—4. paternal great-grandfather, and—5. paternal great great-grandfather. ‘The female descend- 


ante as fur as the fifth degree of and from each of the abuve enumerated persona are not to be taken 
iD Marriage. i | 
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eonnubial intercourse.’—~On account of the conjunctive particle ‘amd,’ in the above text of 
Manu, the construction thereol is,—‘who is not connected as sapinda to his father (ax well ux 
mother ;)—the term ‘father’ is used to exclude (from marriage) a female related as sapinda to, 
and belonging to the general family (yotra) of, the natural father also of an adopted son, although 
exclusively belonging to the race of his adoptive father. See Dattuku-chandrité, pp. 194, 190. 


Shiglapaui also says: “The term father (in the above text) is ured to prohibit one who has two 
fathers (as kehutraja and the rest)’ to marry a girl belonging to the race (gofra) either of his 
natural or adéptive father, although he belongs to the race of his adoptive father alone.” 


‘As many degrees as there may be of forefathers, with so many, their own forelathers, let 
sons given and the rest associate the deceased. In order, their sons with two forefathers, their 
grandsons with (samam) one, (should do) the same. The fourth degree is excluded. This (re- 
lation of sapinda) extends to three deprees.” According to this text of Kérsdvajini, it should not 
be argued that the relation of sapinda extends to three degrees, in the family of the natural 
father, by consanguinity, and in that of the adopter, through connection of the oblation cake, be- 
cause the relation of sapinda in question does not apply to marriage, but is an universal rela- 
tion of that denomination, predefined as extending to the seventh degree in the line of the 
father, and to the fifth in that of the natural maternal grandfather. Datla-chandrifa, pp. 189 
and 195. . . | 


By parity of reason,— 


143° A dattaka son should not also marry a girl who is related as seapinda 


e Vyavastha’, 
or samanodaka to the father of his adoptive or natural mother*. 
Because his ( the dadfaka son’s ) relationship with the family of his adoptive mother’s father R 
CAabON, 


is created through connection of the oblation cake, and that with the family of his natural 


mother’s father exists by consanguinity*. 


404 In the text of Mann and shdtdtapa already cited, the term gwice-born 
is (specifically) inserted to exclude a shidra from being bound to avoid: marriage 
with a girl of the same gotra ashe; but a shtdra is equally (with a man of any 
other class ) prohibited to marry a girl related as sapinda or sumdnoduku. 


405 It being ordained that shtidras must avoid marrying girls ‘related as 
sapindas, they must not marry girls within the seventh and fifth degrees as aforesaid, 


Vvavastha 


4’) 


b : fe: 
For they also are included amongst the sapindus. : 
Reason. 


ig © ~=See Dattaka-chandriké, and Dattaka-méimined, 
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406 However, 8 girl who is not within three getras (from the bridegroom ) is , vyavastha- 


not unmarriageable, though she be one related within the seven or five degrees 
as above described*. 


ML, Though nearly rolated, a girl may be taken in marriage if she be beyond three 
gotrast.—A text of the Matshya-purdna. 


II She who is not connected hy the oblation-cake or libation of water, may be takeo in mar- 


rings by atwite-born man, and also she who (though related) is not within three gotrast.—Frikat 


Manu, 


Three gotras of the descendants of a fandhu are in all cases to he counted from his own gotra 
‘nclusive, ) and those of the descendants of the ancestors of a landhu who is a father’s or mother's 
maternal uncle’s son are also to be counted from his own gofra, but of. the descendants of the 
ancestors of the other Jandsus three gofres must be counted from their maternal grandfathers’ 
gotrat. 


“One should marry a girl who is not deseended from the same ancient sage aos he; he 
imnust avoid five (degrees) from the mother, (and) seven from the futher; or three from the 
mother, (and) five from the father.’—This text of Poithinase is expounded by Raghunandana in the 
following terms :—‘In fact, by the mention of three (degrees) &c. it is meant: that it is more sinful 
tv marry a girl from the fourth to the fifth degree, both inclusive, (on the mother’s side,) and from 
the sixth to the seventh deere, both inclusive, (on the father’s side:) otherwise, the other text of 
Poi thinasi: “The daughters of the mother’s sister and father’s sister and of the mother’s brother are 
sisters by law, they must not be ta':en in marriage,” would be useless,’ Shudapaut, however, holds that 
the avoiding marriage with girls us far as three and five degrees, (and marrying from the fourth and 
sixth degrees) relate to marriages of the deura and other forms, or to the marriages of the Asha 
(riyas.—So it is clear that, ascording to both opinions, marriages of brd/munaa in the drdhma and 
other forms (as far as the dsxra form) with daumsels within the fifth degree on the father’s side and 
third degree on the mother’s side, are invalid; and, moreover, according to Naghunandana, itis more 
sinful.—Further, agrevably to Shédapani’s opinion, marriages of such girls amongst any caste 
In the aera aud other forms, and amongst the fefaérivasin any forin whatever, are valid ; but ac- 
cording as expounded Ly Ragkunandana such marriages are not only invalid, but also more sinful, 
The opinions of both these authors are however respected in Bengal, 


* For instance, should the paternal great-grandfather of the man who is to marry be of the Kiehyapa 
gotra, his daughter be of the Shaudilya gotra, and her daughter be of the Patsya gotra, and her daughter 
of the Savarna gotra, then the lattcr’s unmarried daughter who is of the Sdvarna gotra and beyond three 
otras, namely, the Kashyape, Sandilya,‘ and Vateya, may be tuken in marriage by the man of the 
Kashyapa gotra. | : 


_, rhree gotras from a father’s or mother's friend must be counted in the manner as directed in the 
Udegha-tattwa above cited, 
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In fact, ap laid dow by Skdlapéni, marriages of the kshatriyas, and those in the dswra and the 
rest of the forms of any other caste, with girls of the above description, do not appear to be 
‘nvalid, inasmuch as his doctrine agrees in many respects with the above text of Sumantw, and is 

) 


corroborated by the following texts i= 


One should marry a girl not related within the seventh degree ; if such girl be not procurable, 
then agirl of the seventh degree ; in her default, one of the fifth degree: thig isthe rule on 


the father’s side, Ssékatdyana (says:) a girl related in the seventh, sixth, fifth, third, or fourth 


* , ; “41. ve ‘ 3 : ye 
degree on either side may be taken in marringe without an offence being committed.* 


“A girl beyond the seventh degrce in relationship is preferable (to one of a nearer degree ), be. 
cause the text, cited, says : ‘if a girl beyond the seventh degree be not procurable, a man “may marry 
a girl of the seventh degree ;’ in like manner, a gir! beyond the fifth degree (on the motber’s side) 1s 
preferable for marriage, because it is laid down in the above text that, a girl beyond the fitth degree 
not being procurable, one may marry a girl of the fifth degree: such is ( the course to be adopted ) 
on both sides.¥’—Keshava Voijoyantt, : 


Tt appears that whoover is married according to the custom of (his or her) country 
and the usage of the family, that ( marriage) is always valid.*”’ Such is the doctrine of the 
Chaturvingsati ( twenty-four sages. )* 


407. Astep-mother’s brother's daughter and his daughter's daughter are not 
tq be taken in marniage.t 


All the wives of the father are mothers, their brothers are maternal uncles, the daughters 
of the latter are sisters, and tho daughters of these are niecos, both (therefore) are not to be 
taken in marriage, otherwise, they will be producing sankrasas (mixed castes.) t—Sumantu. 


Although, the brother of a step-mother being an uncle, his daughter and danghter’s danehter 
are (of course ) sister and niece, (and as such are not to be taken in marriage, ) yet as they have 
nevertheless been mentioned (in particular, ) it must be concluded that marriage with these two 
only (out of the descendants of a step-mother’s brother) should not be contracted.t 


708. A man is prohibited to marry a damsel who bears the same name as his 
mother.t 


Whatever be a person’s mother’s name, be it concealed or known, the girl who hears that name 
is called ‘bearing (that person’s )mother’s name.’ If he inadvertently takes (her in marriage,)he must 


Commentary on the Dettaka-mimanad, page 24. 
t  Udvdha-tattwa. 
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atone for it, and performing the éwnar penance he must forsake her entirely*.—-Mulshya-susta-ma- 
Adtanira cited in the Ududka-tattwa, . 


As to the text of Réjamdrlanda:—"Though born of a good family, if a girl be of tho 
same name as (her bridegroom’s) mother, another name should be given her in marriage by 
priests with the consent of her parente”—it must be understood to be applicable to the case 
where the name is known after betrothmant, as otherwise the above prohibition would be un- 
meaniny or nugatory.—Ltighusanduna. Consequently,— — 


409. [fafter betrothment ofa girl it be known that she boars the same name  Vyavastha’ 


as the mother (of the man to whom she is betrothed, ) then another name should be 
given her by priests with the consent of her parents, after whichehe may be taken 
in marriage, which in that case is not invalid—See Udeaha-tattwa. 


410. Itis prohibited to contract a marriage with a daughter of the spiritual pre- 
ceptor (dchdrjyat,) or of a pupilt.” Ibid. 


“The marriage witha girl of equal pravaras, with a daughter of a pupil, of of the 
geru who instructs in the Vedas, ws prohibited.”—A text of the Macstya-séttut cited in the Udvd- 
hg-tattwa. 


411. A younger brother is prohibited to marry while his clder brother* remains 
unmarried, Lbid. | | 


If a younger brother marry while his elder brother remains unmarried, he becumes parieltas, 
such elder brother becomes parivinna4, the girl so mirried is parweduniyd, the giver ofa girl (in 
such marriage) is paridayi, the priest who. performs the rites (of such marriage) ix parikurtd ; all 
of them are degraded (for sin.) —A text of Harita cited in the Udvéha-tattwa, : 


* A hymn to Vishnu sawuming the form of a fish: it is believed tu be extracted from 
the Vedas. " 


t A A ae is he Who receives instruction in the Vedas. The Gchdryya iv he who gives such in- 
struction. Thus in the following text:—‘The spiritual preceptor ia he who instructs (hig pupil) in the Vedas 
after investing (him) with the holy throad, whence ishe denominated “goharjya.”” —See ante, p. 280. 


By parity of reason, it seems also improper to marry a daughter of the spiritual precep - 
tor who imparts a formula or mystical text of the danéra, ora daughter of a pupil instructed in 
that of the tantra, 


{  Am‘elder brother is one prior by birth, and born of » mother or of a step-mother equal i 
caer the father. Thus Manu: “ Between sons born of wives equal in class, and rithiout any eae 
ee there can be no seniority in night of the mother ; seniority ordained by Jaw is according to the 

rae Here, however, au elder brother must be understuod to be one not only elder by birth but alse 
: i whole blood, inasmuch as it is laid down in the text of Chhandoya aparishishta, cited at page-724, 
ae oot brother is guilty of being parivettd only when he inarvies belore his elder brother of the 

§ Parivettd,—one guilty of having married before his elder brother, 


1 Porivinne,—one passively guilty of being superseded by lus youncer brother in marriae, 
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412. One ought not to supersede his elder brother in marriage, though permitted 
hy him.* 
A marriage is blamable even though contracted with the permission of the elder unmarried 
brother.*¥—-Prayashehiita-viveka. 


- 413 One however commits no offence if he supersedes tus elder brother in mar 
riage under any of the circumstances recognised in the following texts." 


I. There is no offence in superseding in marriage an elder brother whois gone toa foreign 
country, who is degraded (for sin,) who is a beggar, or is devoted to the yoya-shdstra (4). *—A tyt 
of Sétdtapa cited in the Udvdha-lattwa. 


(a) ‘Joga’~-is meditation consisting in the abstraction of the mind from worldly objects, and 
in. the union of one’s sidaémat with the Moly Spint (God.)* 


Il. “One does not commit an offence by superseding in marrage his elder brother who 

lives in a forcign country, who is an eunuch or impotent, or cha-vrishana, or whois not of the 
e . 7 ¢ j 

same womb (i), or who is a whoremonger, degraded, equal to a shédra (¢), very much diseased, an 
idiot (0), dumb, blind, deaf, humpbacked, dwarf, Auathaka (k), very old, or who ix not a house- 
holder (g@), oF who is devoted to agriculture, or to the ruling power, or to increase wealth. 
or is one who acts according to his own wishes (j), or is a Audata (nu), a mad man, or a 
thief.’ Though a in hurry, one mast wait three years for (his elder brother who is) devoted to in- 
ryense wealth, to the Ruling power, or to apriculture, or (who is) gone abroad. Tf [the elder 
brother,] gone abroad, be unheard of (t), the younger may marry after waiting for one year; 
and if he then return, the latter is to perform part of the /ivar penance for purification from this 
sin. A text of Chhandoga parishishta cited in the Udvaha-tattwa. 


(i) ‘ Foreign country,’—seo the note at pages 515 and 517. 

‘ An ounuch,’—See the chapter treating of exclusion from inheritance. 

\ Ek-vrishana,’—Having only one testicle : a kind of eunuch.* 

‘Not of the same womb,'—-a brother born of a stepe-mother: consequently, there is no offence in 


contracting marriage while a brother born ofa different mother remains unmarried.* 
a 


(u) ‘ Kulata,,—one who goes to a different gotra or family: such is the interpretation of 
Narayana Upadhyaya : by this he means that he whose gofra (race) is changed in to that of another, such 
aw a dattaka or any other deacription of adopted son, isa kulata.* 


See the Udvaha-tattwa. 


+ The soul, spirit, vital principle ; the spiritual substance which renders bodies susceptible of motion, 
sensation, &c. ? 
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“Accordingly, sons given and the rest do not incur the guilt of a parwitri and the like : for a 
text of Goutama recites: “By marriage and the establishing a consecrated fire, the offence of ‘ parive- 
ana’ does not attach to ahalf borther, a son given, and the son of a paternal uncle likewise.” 
“To a half brother’] on the marriage and so forth of either of two brothers, by different 
mothers, the offence denominated ‘parivedana’ is not incurred. This isthe meaning. ‘A son given’) 
Tt is meant that, although there be an elder brother in the family of the natural father, the adopt- 
vd son is not, (should he marry and so forth,) a ‘ parivitri,;’ nor ales by such previous marriage 
and the like, of the younger, is the elder a pariveftd,’ or a person passively implicated in the crimi- 
nal acts alluded to."—-Dattaka-miménsd, pp. 129,180. 


(c) ‘ Equal to a Shidra.’—It is declared by Manu: “ Brahmins, who tend herds of cattlo, Hho 
trade, who practise mechanical arts, who profess dancing and singing, who are hired servants or 
nsurers, let the judge exhort and examine as if they were shedras.* 


(o) ‘ An idiot, —a person deprived of the internal fuculty, or incapable of discriminating 
right from wrong.—-Afitakshara cited in the Udvaha-lattiva. See the chapter treating of exclu- 
gion from inheritance. 


(k] ‘ Kuntha,— indifferent to all affairs.* 


[2] ‘ Not a householder,’ —prohibited by law to havea wife: such as noishthika or perpetual 
hrahma-charis, hermits, and bhikshus.*—See ante, p. 708. 

° (j) ° One who acts according to his own wishes, —-that is, who acts according to his cwn inclin- 
ation regardless of the (ordinances of the) seripture and law.* 

(t) ‘ Unheard of?—that is, if good tidings (or “the existence) of the elder brother gone 
abroad be not heard of, his younger brother may marry after having waited for one year ; 
should the elder brother subsequently return, the younger, to atone for the sin committed in 
auperseding his elder brother in marriage, must perform the expiation denominated ‘ praja- 
‘nalya* —— Prayashchitta-viveka. 


The waiting for three years for an elder brother gone abroad: relates to the case where he 
is gone abroad for purposes other than the acquisition of science and religiouk merit* ; it 
heing so declared in the subjoined texts of Pashishtha and Goutama:— 


Pashistha :—‘ Should a younger brother marry without waiting for his elder brother, gone 
abroad, he must perform the penance : it is proper for a person to wait twelve years for his 
elder brother who is gone abroad to obtain religious merit and property, and is often heard 
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* See the Udvdha-tattwa. 
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f. It is not (however) ptoper to wait for fan elder brother who in) a mad man, a sinner, loprons, 
raded, impotent, or afflicted with phthisis ot @ like disease.’ 
Goutama:—' In the case of a drébmana elder brother (going abroad) for the acquisition of 
knowledge, the younger should wait for twelve years before contracting a marriage or commcn- 
ting the worship of a consecrated fire: some ordain that he should wait for six years,’* 


Hence it follows tha 


} 414. In the cases of persons of the brdhmana, hshatriya, voishya, and shiidra 

hastes, twelve, ten, eight, and six years should respectively be waited for®, — Pray 
8 y P y 

shchitta-viveka. 


The author of the Ratudtara adds the following text of Goutama:—! (the elder brother) 
being heard of, the younger should go to him, but he should refrain from doing so if he (the elder 
wrothor) has quitted the condition of s householder, and thusinterprets it: ‘The elder brother 
living abroad, the younger (brother) should goto him to cause him to marry and worship the 
fbonsecrated fire; he should however refrain from doing so if he has quitted thes condition of a 
iouseholderf. 


' 415. The marriage of a younger sister is vitiated if contracted while her elder 


‘sister remained unmarried.* 


I. A younger sister married before the marriage of her elder sister must be known (to 
be) ‘ agre-didhishu,’ ad the elder sister to be ‘didhishu,’*—Devala. 


If, The husband of the girl denominated ‘ agre-didhishu’ should, after undsrgoing the austere 
penance for twelve nights (d), marry (n), and give her away, and the husband of the didhishu 
‘must perform the austerest of penances, and having given (her) away to him, he ghould marry 
again.’ *—Vashishtha, 


| (d) § Austere penance yor twewe nighta,—that is, the penance denominated the ‘ pv 
which must be performed because the sin is great.* 


| {n) ‘ should yive her away,’—that is, he must give the younger sister to the husband’ ef the 
jelde. The der sister must HRewiss be given to the husband . the ‘Younger, This, pomeye! 18 


OS tlhe oom es wal 


* Vdebha-tatioa. 
t See ante, p. 708. 
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declared by law for the sake of humiliation, and not for the purpose of cohabitation, for, 
a text of Sumonfu in the chapter of marriage declares that they must not again be cohalited with. 
And a text cited by Bhavadeva Bhatia (ordains) that ‘she who is deserted is to be supported with 


food and raiment,’* 


416. Ofall the girls, described, those onlfP though married, do not become Vyavasthe’ 


wives, whose husbands are ordained to desert them and to perform penance (to atone 


o 


for the sin ‘deurredt marrying them.}t 


* 


1. Thus desertion and penance being enjoined in (the marriage of) the descendants of Authority. 
the sapindas, and those sprung from the same ancient sage, the girls who are prohibited to bo 
taken in marriage for unseen causes or defects do not become wives : consequently the defect 
of such marriage is not removed, nor is the girlso married capable of performing religious actu 
(ia conjunction with the husband) .— Raghunandana.* 


(I. Inthe mattér of marriage, as it is laid down in the text: ‘he who inadvertently marries 
a girl sprung from the same original stock (gofra) with himsclf, must support her as a mother,’ 
and as it is also heard (from the sages) that, if agirl of the same gotra and so forth be taken in 
marriage,she should be deserted, and that penance should be performed if a marriage be contracted 
with a girl of the same gofra : consequently, together with those, the girly related as mother's 
sapindas do not also become wives.—AullikaBhatta.* 


* IIL In expounding the text; ‘ 4 Bréhmana who marries a girl of his own gotra and pravaray, Vyavestha’, 
ke. Shilpdni, author of the Prayashchitta-viveka, says: ‘the mention of the girls of the same gofra 
er pravaras is illustrative of all the girls not to be taken in marriage.’* 


TV. Hence the lunar penance must be performed even on the marriage of a girl of a 
different caste.*¥—Raghunandana, 


All of the girls not to be taken in marriage being placed by Stri/apdni on an equal footing 
with the girls of the same gotra or pravaras, it follows that, according to his opinion, they do nut 
become wives ag well ae those of the same gotra or pravaras. 


417. Girls of visib¥@defects do however become wives,although it be prohibited  Vysvastha. 
tomarry them. 


| The girls of visible defects are described by Max as follows: In connecting himeelf with 
- wife, let him studiously avoid the ten following families, be they ever so great, or ever so rich, 


© Udvgha-tattwa. 
+ Thie will be known on perusal of the, exts cited under the Vyavastha’s, Nos. 399-415 
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in kine, goats, shesp, gold, and grain (6):—The family, which haa omitted prescribod acts of 
religion ; that, which has produced no male children; ‘that, in which the veda has not been read . 
that, which has thick hair on the body ; and those, which have been subject to hemorrhoids, to 
phthisis, to dyspepsia, to epilepsy, to leprosy and to elephantiasis (7).—-Let him not marry a 
girl with reddish hair, nor with any deformed limb; nor one troubled with habitual sickness; nor 
one either with no hair or with too much; nor one immoderately talkative; nor one with inflamed 
eyes (8); *—Her, who has no brother, or whose father not well known, Jet no sensible man 
espouse, through fear lest (in the former case) her father should take her first son as his own (to 
perform his obsoquies;) gr (in the second case) lest an illicit marriage should be contracted 
(11)."=ech, TIT. 


418. A girl with the name of a constellation, of a tree, or of a river, and ao forth, 
though with defects invisible, being included amongt the texts descriptive of visible 
defects, is reckoned as being with Visible defects; consequently, there is no 


apprehension of their not becoming wives (when married). 


A girl with the name of a constellation, of atree, or of a river, and go forth, is described by 
Manu :-~" Nor one with the name of a constellation , of a treo, or of ariver, of a barbarous nation, 
or ofa mountain, of a wing ed creature, a snake, or a slave; nor with any name raising an image of 
terror.—ch. IIT. v. 9. 


Tn those girls whom it is allowed or prohibited to marry on account of good or bad qualities 
as of ‘ the family which omit ted prescribed acts of religion,’ there is however no want of wife- 
ship, (inasmuch as such girls become wives,) though married in violation of the above rule, 
Consequantly Menu has separated the texts, “be they ever so great or ever so rich,’ &. The 


prohibitory text, “nor one with the name of a constellation, of a tree, or of a river,” and go forth, 


though included ant@hest the above texts, does not deprive a girl (falling within the descrip- 


tion hereof) of her being the wife of the man tv whom she is married. —Ku//iél ‘Bhalla’s commen- 
tary on’ Manu. 


Such also-is the opinion of eapneeas —See the Udvaha-tattwa, 


In certain families in Bengal marriages are seen to take place in violation of the above 


Vyavasthds : such marriages ry only be said to be in use according to the doctrine of the 
Chaturvingsati sages already cited. 


* Bat—"Let him choose for his wifes girl, whose form has no defect ; who has an agreeable name ; 
who walks (gracefully) like a pheenicopteros or like s young olephant ; whose hair and teeth aye aa 
respectively in quantity and size; whove body has exquisite softness. Jbid. ». 10 
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"419, Bigamy.and. polygamy appesr‘also to have been prohibited to men, 
anlone for any of euch causes as are mentioned in the following texts 


“A wife, who drinks any spirit uous liquore, who acts immorally, who shows hatred ~ her 
jord, )} who is incurably diseased (p), who is mischievous, who wastes his property, may at all times 
be vuperseded by another wife—A barren wife may be superseded by another in the cighth 
vear ; she whose children are all dead, in the tenth ; she, who brings (only) daughters, in the eleventh ; 
she, who speaks unkindly, without delay. —But she, who, though afflicted with illness, is beloved 


and virtuous, must be nevér disgraced, though she may be superseded by another wife with her 
ewn consent.’——Manu, ch. IX. vs. 80—82, | | ie 


(p) “ Incurably diseased”,— afflicted with leprosy or the like—Xu(/ika Bhatta. 


“ One who drinks inebriating liquors, who is (incurably) diseased (b), who is quarrelsome (m), 
or barren, who wastes his wealth, who speaks unkindly, who brings forth only daughters, may be 


superseded by another wife; and so may she who manifests hatred to her husband.’*— 
Jégnyavalkya, 


(b} ‘ Diseased’,—infocted with a lasting malady*.—The Mitdhshara. 


(m) “ Quarrelsome,”—contentious*, Ind, 


“If hia wife be virtuous, and have borne a son, let not a man contract another marriage, 
suless he do so on the loss of his wife or son.”+—~A text of A’pastamba cited by Kulltka Bhatta, 


1 He, 


In the case of inclination to marry again without acause as abovye,a man might marry 
more than'one wife according as directed in the texts subjoined:— 


“For the first marriage of the twice-born classes a woman of the same class js recommended ; 
but for such as are impelled by inclination to marry again; women in the direct order of the 
claasea are to be preferred: “4 shiidra woman only must be the wife of a shidra; she and » 
vowhyd, of a voiskya ; they typ anda kshatriyg, of a kehatriya; those and a" brékmant, of & 
‘rbhmana.”’— Manu, ch. II. vai 12, 18° 


_ ~But marriage with a damsel of 8 different caste has been prohibited in this (kak) age.——See 
ante, p. 710, : = 3 | 
lo ree atti: Sa a 


* Coleb. Dig. Vol. IL, p. 418, 
t Bee Coleb. Dig: Vol. II. p. 41: 
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- Hence it can be fairly concluded that bigamy and polygamy have beco (though indirectly) 
prohibited to mon in the presant azz, except for any of the ahove causes; itis neverthehea 
argued by the molern pandite that, marrings with any women of a different. class being 
prohibited in the present age, it necessarily follows thata plurality of wives of the same class is 
almissihle; and nothing is more common, especially among the Audias, or highest enste of 
brét areas, Choagh a2 pornivioua practic: is admitted by good Hindus to be reprehensible. 


420,°.In the evant of a man marrying a sccond wife, the law enjoins hin to 


satisfy the first by paying her the sum equal to the expenses of his second marriage ; 


batif-atty: stridhan have been bestowed on her, then half of the oxpenses should bo 
given: her®. 
a 
Thus Jégayavalhya .--- Ty'a woman, whose husband marrics a second wife, let him give an 
eqnal sum, ge 2 compensation for ths sapersessien, provided no sfridhua bas been bestowed on 
her; but, if any have been assigned, let bin allot halt.” 


Tue DUTY OF A HUSBAND GOING ARYOAD TO IIS WIFE, | 
AND OF HIS WIFE ‘TU HIM. 


421. A husband going abroad is toassure a fit maintenance to his Wife, but 
even if he live abroad without settling her maintenance, she cannot desert lim, nor 1 


she warranted to act so that it may render her fit to be deserted?. 


Should a min have business abroad, let him assure a fit maintenance to his wife, and then 
reside (fora tim.) in a foreiyn country ; since a wife, even though virtuous, may be tempted to 
avi amiss, if sha be distrassed by want of subsistence.— While her husband, having settled her 
maintenanee, resid -y abroad, let her continu: firm in relitious austerities ; but, if he leave her no 
support, let her subsist by (spiuning and other) blutneless arts.— [fhe live abroad on account of 
rome sacred daty, let her wait sor him eight years ; if ou az count of knowled se or fam2, six; if on 
account of pleasure, three : (atter thos terms have expired, she must follow hiw.)’*— Afanu, ch 


IX. va. 74-—-76 


* W. Dv. Kra: Sanz p. 10). Coleb, Da’. bha’ p 63. Str. H. DL. vol. I. p. 62. 


+ ‘Let him allot half'—Ths allotment of a moiety inplies that the other moicty is completed 
by the woman's separate propsrty (siridhan. )—Mahechwara, Osleb. Di. bhd. p. 04. 


' $ Vide, Coleb Dig. vol. II. pp. 404, 472, & 886, Str. 11, L. vol. I. p.46 
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* kw husband absent on account of somte sacred duty, euch as exetuting the command of his 


aerre preceptor, or the like, must be expected for by hie wife during eight ycare; after that 


term has expired, bis wile must follow him ; a2 directed by Vaphieitha* : 


Vushishtha:— “The wife of a husband who lives abroad, must wait for him cight years; after 
that period she must follow him, (giving notice thereof) to five (persons.)”’* 


“1f on account of knowledge,” he must be expected for six hours ; “if he live abroad on ace 
count of fame” to be acquired by the display of his own knowledge, (he must) also (be expected) for 
six years; but if he go abroad to enjoy another wile and: soforth, for three years*.—Kulltha Bhatta, 


FOR WHAT FAULT A WIFE MAY BE DESERTED. 


722. A husband may desert his wife for a time or .for ever on account of any of 


the faults mentioned in the following texts‘. 


She, who neglects her lord, though addicted to gaming, fond of spirituous liquors, or diseased, 
must be deserted for three months and deprived of her ornaments and household furniture. (78) 
For a whole year let a husband bear with his wife, who treats him with aversion ; but, after a year, 
Jet him deprive her of her separate property and cease to cohabit with her(77).—Even though ao 


e. ’ ‘a a e . . 
man have married a young woman in legal form, yet he may abandon her, if he find her blemished, 


flicted with disegse, or previously deflowered, and given to him with fraud (72).—Ifa wife 
wally auperseded, shall depart ia wrath from the house, she must either instantly be confined, or 
bandoned in the presence of the whole family (83),—Manz, ch, 1X. 


A man may oxclude from his bed, or from pilgrimage (for the term is explained in buth sensex,) 
wife who is afflicted with leprosy, degraded from her class, barren, or insane, whose courses are 
topped, or who is wicked ; but he may not exclude her from all business*,— Derala, 


A man should avoid her who has destroyed an embryo, has criminally conversed witha man of 
ow class, with a pupil, or with a sgn, is addicted to drinking or to brawls, or wastes property or 
stores of) grain®.——Hdrita, 

That a woman who follows her own will should be forsaken, is ordained by the law ; but let no 
oan slay his wife, or mutilate her’ person. Voivaswatt declared that a woman wilfully disloyal 


Coleb. Big. vol. II. pp. 472,414, & 428, 
+ Pitle of Skciya (the sun.) | 
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“ ule 4 $y" 


should be forsaken, not'slsin ‘nor disigared ;# man thould avoid the slaughter of a woman.*— Manw. 


” Byotn-eonnabial intercourse, from pilgrimage, from what pertains to acts of religion, these four 
should be rejected, (namely,) one who yields herself to her husband’s pupil, or to his spiritual 
parent, and especially one who attempts the life of her lord, or who converses with the vilest (of 
men.) *— Vashishtha. 


It is a crime in them both, ifthey desert ench other, or if they persist in mutual altercation, 
except in the case of adultery by a guarded wife. Let a man banish frem his house a wife who 


embezzles all (his) wealth under pretence of female property, or who procures an abortion, or who ’ 


wishes the death of her husband.*+—WNarada. 


423. Without any of the faults recognised by the law, as above, a wife must 
not be deserted. 


1. No atonement is ordained for that man who forsakes his own wife, through delusion of 
mind, deserting (her) illegally ; nor for him who forsakes a virtuous son*.—Devala. 


II. A husband who abandons an affectionate wife, or her who speaks not harshly, who 1s sen- 
sible, constant, and fruitful, shall be brought to his duty by the king witha severe chastisement* — 
Narada. 


IIT. A husband deserting a wife endued with excellent qualities, to connect: himaclf with an- 
other wife and go forth, incurs a severe chastise ment ; that is, punishment ofa thief: for, on the 


subject of punishment of gerry Vishnu says 


“The man who deserts a faultless wife, (shall suffer the same punishment.)”* 


IV. He who forsakes a wife, though obedient to his commands, diligent in household manaye- 
ment, mother of an excellent son, and spegking kindly, shall be compelled to pay the third part (of 
his wealth, or, if) poor, to provide a maintenance for that wife.*—Jaguyavalhya. 


V. But. she, who is averse (a) from a mad husband, or a deadly sinner, or an eunuch, orone 
without manly strength, or orie afflicted with such maladies as punish crimes (i), must neither be 


deserted, nor stripped of property.—Manu. ch. IX. v. 79. 


(a) ‘Who is averse’ —that is, who attends not.—KAulluka Bhatta. ‘Aversion from a husband,’ 
want of diligent attention, not absvlute desertion.—Jaganndtha. Sce Coleb. Dig. vol. II. pp. 412, 
413, | 


(i) ‘Afflicted with such maladies as punish crimes’—afllicted with leprosy or similar disease. 


* Vide Coleb, D&. vol. II. pp. 423, 421 415, 414, 420 


Vyavastha’ 


985 


TATE 4: 


cae oifiece oR Brie BAR TE otc IN 


are fe afew ERA TH SITS 
 fsrtat Blas ATA | 


cafeatatrontan ara anfes ctfece 
writ wface ai 1) Aaa Slats | 


aotfeuce witt Bias ai zates, fewer 


Six weSar ay Bzj Bias etaicy 
cracag ace win Sfertx wagtcse tT} 
orfere tfxwrrt Siacw itz, SHITI— 


ad (ea), agree, cfSs, arerfen feat 
(2), ai carsparse (3), the ax otfasrey™ 


(a) ‘aB-—witty aiotier wNtey eos 
afors* | 

(R) < qrofacr faay—ataae catatety | 
AYtsa" | 

(B) § capataatye —caMreats® | 

‘ofs aD eBca, afacs, atafes, Fra 71 
otfew stra, ak ote (StetcHA ata) WTPCH 


Sera war otfecs gan sai fafew’ —setart-. 


cag es gery fe Voraairy eReq was 
ormace faare sai wertylafe fafa sie 
BOTs SACS wareerarica seas ofecs- 
ofasrit wate fafes cate BBCSre | 


ory fee otfecad ofrurrt Ag-aTs | 


fog Batra ers trT MBit 
CHA SIAAHSy ATH cap AAT, CWT] 
‘aga Bie ok ca— fares a oifrerict yt 


| BRS ATEN Mifecw engl Se vifrete y- 


“fer. | | | 


ofes atfetatutcari eatceog feats - 
By) DagingTss | ti 
SASS HHT SH Ses eate otfeeny 


writen aie Sarcaa Bias | 


CHIR ACS ROTTER FY efor 
tfaweméfe, wrati— 

adi (a) agfess was others ateie- 
afaay (2)! catetarstewi (8) a fot ofa 
wrars fee fami* | 

(wa) ¢qB's— stein aristicad GE otfeer- 

Awe | 

(B) ‘qrafea feat’ —ateawl cattiats Ste 
AYiFas* | 

(3) ‘capsteates’—coetaanes® | 

qe yee agers RAIA Ges Cw) | 
otmarteyatarny tieacarifadiacs’ 1—z- 
festaiatazaser Vert Metetcr ews) fasts ot" 
Breareescagy Sesyic SAS WSlyrasi- 
aq Care Tyr tfawictit faige 


ROTTS | 


ogy ASST AYICKA otfruriats AAAS | 
fae Btaaty wricarts tama otfawstersiet 
x “eq weatatnitfeareacains, § wHTE 
agi—‘atren fanttorte SE Stir fazsrcs 


o wha —frate Swiss WT fe CT Sears | CHT. Gl. Ti. 2. J. 890 G Be | | 
ag_ Bfarra cRBATTA AHL BEA CAT A CHAM Bars Hey se afSss sasnty agi vfece 


sttt wfacer woulfirar facefesl ez ali” feg cate 


sire ans YOrutog AVcoE Tl Ce nfs Bae geen 


angle MD ssey BT) cetacean witceces frete ctatcag #2 sera xe mqapace faweg ites fam 


aca stayracen Brae sfzatcea, fay Sasa at ca Buy. afse, 
m1? gee at WZ 
Be wees atrieh wate afentrya— wets 


Siew Britt Blacs Al, StatA CaS BRA whaTA 
ceastfant —watizontafey 1 aswgrtat 4tm 


a, wate 2 atecatiat afer cwastfze 
astestey Se eey sfericga— ates 






5S — SILAS CAA ASH, STMSH ATE HA By. 7. 902 | | 


VYAVASTHA-DARPANA. 748 
WHAT HUSBAND MAY BE DESERTED. 
. 424 A wife may desert her husband when he is an outcast or degraded for sin.* 


‘A husband who is not an outcast should not be forsaken by women desirous of “happiness in 
nother world.*—-Srimad-bhdgavata. : 


And it being shown that a hnsband who is not degraded may not be forsaken, it is implicd that 
;ig not incompetent to a,wife to desert her husband when degraded for sin. 


‘adds certain other circumstances under which also, according to his dictum, a wife may 
ssert her husband. They are as follows : 


“A husband may be forsakon by his wife, if he bo an abandoned sinner (a), an herotical mendicant, 
‘impotent, or degraded, or afflicted with phthisis (e), or if he have been (long) absent in a foreign 
yuntry (u).* 


(a) © Abandoned sinner’) expellod, in the legal form, from virtuous intercourse.* 
(a) “ Afflicted with phthisix ’’) suffering under the discase called phthisis.*.— The Ratnakara. 


(u) ° If he be absent in a foreign eountry,’) if he have gone to a forcign region.® 


“If the husband be missing, dead, quit the condition of a householder, be impotent, and 
graded for sin, in (any of) those five calamities it islawful fora woman to have another husband.’’— 
is Parasara declaring it lawfal for a woman to take another husband in case her (former) husband 
‘fh one of the said circumstances, afortiori then it must be inferred that according to his opinion a 


oman may desert her husband when so cireumstanced. 
t 


The opinion universally approved of, however, is that a husband who is degraded or an outcast 
ay be deserted with impunity | 

But although a married pair can desert each other under the circumstanece above noticed, 
et desertion does not render their marriage dissolved ; for Afanu says: “ Neither by sale nor 
esertion can a wife be released from her husband : thus we fully acknowledge tho law enacted 


* Vide Coleb. Dig. vol. Il. pp. 418, 470. 


Sir William Macnaghten says :— “ Insanity, impotence, and degradation, are, poe the only cir- 
imstances, under which her (a wife’x) desertion of her hushand would not be considered a@ a punishable 
fence.” I¢does not however appear from any text book that a hushand’s insanity is a justifiable 
round for his wife’s deserting him. The text of Manu (cited in Colebrooke’s Digest, vol. II. p. 
12,)which is referred to by the learned gentleman a8: authority for the above opinion, speaks of anersion 
om a husband who is mad, degraded, an cunuch, impotent, or afflicted with leprosy or -@ like disease ; 


id Kullijka Bhatta interpreta the ser en who is averse from # husband,’ by ‘She who uttends not a 


usbaad,’ Jaganndtha (author of the origif of the said Digest, q. v.) follows Kuilyka and thus inter. 
reta the phrase : ‘aversion’—want of diligent attention, not absoluta desertion.’ See ante, p. 740, 
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of old by the lord of creatures. "* Nor js the marriage diseolved by the natual death of cither 
of them, for then the person surviving, if without a eon, must, as widow or widower of the deceas- 
ed, perform the funeral obsequies and continue to eller the oblation of focd and libation of water 
* ® 
to the manes of the deceased periodically and annually ae presenbed by the law, and if there he 
ason, the survivor i6 still enjomed by the law to offer the lbation of water to the manes of his or 
her deceased concert. In the care of civil death also, the relation of husband and 
wife is not absolved, for if both of them be se cireumstanced, they are. still husband and wile ; 
iLone only, he or she can join ie other either in the degraded state (in which — case they 
both are vevarded as ciriditer morteus,) or after heme purified by expiation : on the other hand, the 
person Who was net cerifider mertens can jon the other, who is so, shang his or her fate; 
and in all of these (latter) three cases the dormant. relation is revived. The circumstance 
“one of the married couple dying i the state of degradation unatoned for, and the other 
renatning pure at that time, 1s the only one that causes absolute diseolution of their marriage 
oy the relation of husband and wife, as then ceases entirely all connection of the deceased 
with the surviver, who in that case is not to perform the deecased’s funeral obsequies and to offer 
penedically and annually the chlation of food and dibation of water to his or her manes, Thus 
Sau kha and Likhitas—“ OF tim who has been formally degraded, the right. of inheritance, 
the fnneral cake, andthe Hbation of water, are estinet’t The Brahma-purana too says: 
* Of degraded persons there shall be no cremation, nor fimeral sacrifive, nor gatherme of 


® 
their benes.’ 


ADULTERY, 


424, Adultery is a criminal offence, not a civil one.J Vyavantha 


Consequently — 


425. An action for damages, brought by the husband of the adulteress, against 


*Ch. 9. v. 46. 
+ Coleb. Dig. vol. HI. pp. 300, 313. 
t See Mac. H, L. vol. I. p. 61. 


asTyl | 
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the adulterer, will not lie ;* but an action by him is cognizable, if brought for punish- 
ment of the adulterer.t - 


426. The ruling power, however, can impose & pecuniary fine with or without  Vyavasthe’ 


corporal punishment according to peculiar circumstances.+ 


The effects of adultery will be seen in the chapter treating of exclusion from inheritance. 


See Macn IT. L. vol. I. p. 61. 


C ilebrooke, cited by Strange (App. 33,) so also the Regulations, following the Mahomedan law in this 
particular, treat this offence as a crime against socicty, ‘and not against thy individual, but they require 
that the husband shall stand forward to prosecute. Thore is a case (cited in Str. Ho. App. p. vt) 
in which (Pundit) Nardyana gave his vyavasthd in thore terms: © ‘The husband, in the case in question, 
has avclaim to be reimbarsed by the adulterer the expenses of the Gafa ardddhan, and of the ceremonies 
attending his marriave ; and, if desirous of another wife, a right to reeover those also of a second 
marriage to be computed according tu the custom of the country, the tines, his easte, and any special 
cirenmstances.”’=-He cited Afanw and a number of other bovks. 


The rewarks upon this Pyavestha hy Colebrooke and Ellis are as follows : 


“Ifthe books cited contain passages that support this opinion, T have not been suceessfull in search. 
ing forthem, At the beginning of the answer, reference is mide to prevailing customs, on which probably 
it is fontled, rather than on express provisions of the law.’ C. 


» Navdyana says 2 it is in conformity with Afanu, &«. And, no doubt, inequity, the payment of the 
ivatriage expenses of the husband, deprived of his wife by the seducer, cannot be condemned ; but J now 
not that if is any where preseribed by law. The punishment for every species of adulterous inter- 
course is most minately laid down ; and the act is, in all its bearings, considered solely as i criminal 
otfenee.” BE, 


t Fide Manu; ch. VILL va, 852—88 6, 
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SECTION IL—SRI’DHAN*. 


SerpHaN DEFINED AND FXPLAINED. 
, 
What was given before the nuptial fire, what was presented in the bridal pro 


cession (a), what has been conferred on the woman through affection, and what has 
lec received by her from her brother, her mother, or her father, are denominated 


the six-fold property of a woman.t— Manu and Adtydyana. 


What was given before the nuptial fire, what was presented in’ the bridal pro- 
-ession (), her husband’s donation (/), and what has been given by her brotheror by 


‘ither of her parents, is termed the sis-fold property of a women.t— Narada, 


Here the namber six must not be consudered ap restrictively used ; since it) will he hereafter 
declared that wentai’s peeuliar property is of mitny deseriptions. D. K. Sang, pp. 32, 35. 


(uv) Ad/yaqane explains these =“ What is given to women at the time of their marriage, 
near the nuptial fire, is celebrated hy the wise ay the women’« peculiar property bestowed before the 
nuptial fire. That, again, which a worn secerves while she ts conducted from the paternald (abode, 
to her hushband’s dwelling,) is instanced as the separate property of al woman, under the namie of 


oift presented in the bridal procession...” 


. 

“The time of ther marnage,”— that 1, the time oceupied by the ceremony, cominenemy 
ewith the performance of the funeral obsequies for departed ancestors, and concluding with the 
(bride's) abhidad (pro-tration) at the feet of her husband. Property received during this time ts 
devominated gontada (mariage present,) conformably to the meaning of the root ‘ya,’ whieh 
sivtities to mux, and the muxture bere alluded tors that which results from the union by marriage 
af the man and woman, who become as at were one and the same body. The following pussage of 
seripture declares.“ Her bones become identified with his bones, flesh with flesh, skin with 
shin’? W. 7D. Kra. Sang p. 35. 


() ‘Ter husband » donation (ddya)’ aw wealth given (dalla) to ber by her husband 5 (not, as 
the word might be supposed to signify, the hentage of her hushand.| For A/a and others notice | 
that which is given (dv/fz) to her by him, without mentioning his donation (ddye,) and Narada 
specifies donation (day +.) without any separate notice of (that which is) given (da//a.) In other 
instances also, “ husband’s dunation” 1s used for wealth given by the husband. Thus Ad/ydyaua 


says: “€ Let the woman place her husband’s donation ay she pleases, when he is deveased : but, 


* A woman's own, separate, or peculiar property. 
+ Coleb. Da’. bha”. pp. 70,71. W. Da’. Kra. Sang. p. 32. 


ft Since the term “paternal” i derived from a complex expression, of which one member only is re 
| tained, the presents, which she receives from the family of either her: father or her mother, while she is 
) conducted to the house of her husband, are gifts presented in the bridal procession, Coleb, Da’. bha’. p. 70. 
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while he lives, she should carefully preserve it, or elée [if unable to do so] commit it tu the 
family.* So the text of Vyasa, concerning the limits of the value which may bo given by her 
husband, (exhibits the sanie term.] “A present, amounting to two thousand (panas) at the 
most, may be given to a woman, out of the wealth : and whatever property is yiven to hor by her 
husband, let her use as she pleases.” 


‘What has been given to a woman (before or afer her nuptials,) by the father, 
the mother, the husband, or a brother, or received by her at the nuptial fire, or pre- 
sented to her on her busband’s marriage tu another wife (u), is dertominated a 


womans property,”*—Jagnyavalkya. 


“ What has been given to a woman by her father, her mother, her son, or her 
brother, what has been received by her before the nuptial fire, what has been  pre- 
sented to her on her hushand’s espousal of another wife (u), what has been given to 
her by kindred (c', as well as her perquisite (k),and wift subsequent. (0), are a woman's 
soparate 7 ty tam Pr y/ 
separate property. Ushi, 


(u) That wealth, which is given to eratify a first wife by a man desirous of marrying a 
second, ik a wift ona second marriage: for its object is to obtain another wife (with the argent. of 
the first.) * 


(ve) The term “kindred,” in the above text of Tishaa, intends maternal ancles and others ; 
for the father aud the rest are specitied by the appropriate terms. But by the word “kindred” 
in the other texts revarding srtdhea, her father and mother are denoted. Hence the meaning ts 
this : any thing received snbsequently to the marriage, from (waternal or paternal uncles or 
other) persons who dre related throngh the father or the mother, or from those two parents 
themselves; or sq reecived from the hushand, or from his family, namely, her father-in-law and 
the rest; is a gift subsequent. See Coleb, Dé. bha’. pp. 69, 70. 


(0) Katyayana defines a ‘gift subsequent.’—What hax been received by a woman trom the family 
her husband, ata time posterior to her marriage, is called a gift, subsequent; and so is that 
which is similarly received from the family of her kindredt. Whatever is received by a woman 
after her nuptials, cither from her husband or from her parents, through the affection of the 
aiver, Bhriga pronounces to be a gift subsequent*.” 


*"Coleb, Da’. bha’. pp. G8—78, Da’. Kra. Sang. pp. 86—38. 


t “From the family of her kindred.”"|-—Here by the term “kindred” her father or mother are 
(also ) intended: Therefore any thing received after the marriage from persons related through her 
husband, such as her father-in-law and others, or frora persons relatad through the father and mother, 
namely, maternal and paternal grandfathers, ia termed a gift subsequent. Such is the meaning of the first 
fext ; and the meaning of the second text is that any thing received posterior to the marriage, either from 
her husband, or from her parents, is also termed a gift eubsequent.—TW. Dé. Kra. Sang. p. 39. 
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ad 


(a) Katyayana describes the perquisite or fee—“ Whatever has been received as a price of 
workmen on houses, furniture (1), beaste of burden (2), milch animals (3 ), and ornamente, is 
denominated a fee or perquisite. (4) 


Any thing which is given to a woman by the mother or father of her lushand 
in token of affection, and that which is given in return of her Qumble salutations, 


is called wealth gained by lovelinesst.— Adtydyena., : 


Her subsistence (k), her ornaments, her perquisite(e), and her gains (¢), are the 
separate property of a woman. She herself exclusively enjoys it; and her hus. 


hand has no right to use it, unless in distress*,— Derala, 
Cho) © Subsistence’ —what remains of that which is given to her for her food and raiment. 


(¢) “Gatne’—interest on loans and so forth. Commentary on the Dayathaga bw Ohtvdviane. 


Nrehrivhad, &e. 
“Gains? =-a treasure dixcovered, Ke—Srihrishia, See W. Dat Kra. Sang. yp. 5s, 


Ornaments are the exclusive property of a wife, and so is wealth given. to her 


‘hy her kinsmen or friends. according’ to some (legislators.)}t—A Goastaiiba, 


Such ornamental apparel as women wear durmg the lives of them husbands, 
the heirs of those husbands shall net divide among themselves : they who divide 1 


amone themselves fall deep (into sin.jt— AMeae and Voshier, 


The whole of the omaments worn by a wife with the assent of her diushiand 


is her own (property,) althongh they were not given by the husband},—d/edhdt ithe 


cited by Raugquniuddaia, 


(1) ° Furniture, —broams, &e. 

(2) Beasts of tarden,—-hallocks, Ke. 

(3) ‘Mileh animals, —enilch cows, Ke. 

(4) That is termed a fee (or perquisitc) which a woman receives fram others as a douceur for 
influencing her hushand, an architect or other degeription of artist, to expedite the completion of 
their business, such ax the construction of a house or other kind of work. Tt is the price in fact: which 
she receives for sending her husband (to the employment.) W. Da’ Kra. Sang. 37. 


* Coleh. Da”. Lite. p. 74. + Coleb. Dig. vol. IID. pp. 560,570, 571. - D¢. Toop. i 
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The assent of her lord is indispensably necessary ; and it is also requisite that this apparel 
<hould have been the several property of her husband, as declared by Afanw :-—= “A woman should 
never make a hoard from the goods of the kindred (which are) common to (her and ) many; or 
even from the property of her lord, without his assent. Coleb. Dig. vol, MI. p. 571, 


“ Whatever is presented at thé time of the nuptials to. the bridegroom, iniending 
(the benefit of the bride,) belongs entirely to the bride, and shall not be shared by 


kinsmen, °— Wyase. 


Intending.} Designing, that it shall appertain to the bride. Tt is not meant that, the proper- 
ty becomes hers, even without such imtention, Accordingly the time of nuptials is hero Btiated 
ilustratively, and not as the sole motive. For the will of the giver is the cause of property, So 
the following authentic text does not specify, that it must be at the time of the nnptials.— “What 
is presented to the husband of a daughter, goes to the woman, whether her husband live or die, 
and, after her death, deseone.s to her offspring.” 


o 
e 


hoeguae it is implied by the werd ‘daughtyr’* 


® 
Here the giver’s intention is not specified, 


The expreasion of “before the nuptial fire’ occurring in the text (of Aafyayaue \ before cited, 
oud that “atthe time of the nuptials’ in the text above quoted, are both illustrative, Since 
whatever is delivered in the hand of the bridegroom, intending the benefit of the bride, becomes 
hers, such intention must. herefore be considered ak the foundation of her property theran. The 
mention therefore of ‘the Ls cezroom’ must be taken figuratively, for wealth) delivered iio the 
hand of any other with that intention, would equally become the exelusive property of the bride. 
W, Da. Kra, Sang. p. 3-4. 


427, Since various sorts of separate property of awoman have been thus  pro- 
pounded without any restriction of number, the murmber of six, (2s specified by Mene 
and others) is not definitely meant. But the texts of the sages merely intend an 
explanation of woman’s separate property." 

428. That alone is her peculiar property, which she has power to give, sell, 


vr use, Independently of her husband's control.* 


* Coleb. Da’. bha’. pp. 74,75. W. Da’ Kra. Sung. pp. 33, 34, & 39. 


A woman’s property may then be briefly defined to be that. wealth which independent of her 
husband’s control she has a right to dispose of at pleasure, recognized aa this right is by law which 
Kétydyana has declared (Da. Kra. Sang. p. 39.) Vide p. 756. re 
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, That is declared by Kelydyana: “The wealth, which is carned by mechanical arts, or which 
is received through affection from any other, (than the kindred,) (d) is always subject. to the hus- 
band’s dominion, The rest is pronounced to be the woman's property.”’* 


(d) Over that, which has been received by her from “ any other’ than the family of her 
father, mother, or husband, or has been earned by,her in the practice of mechanical art, her hue. 
band has dominion and full control. He has a right to take it, even though no distress exist. Hence, 
though the goods be hers, they do not constitute woman's property ; because she has not independ- 
ent power over them, (Dd. bha. 75;) and because, according to the above text of Kilydyana, 
the husband has absolute dominion over that property. 


During her husband’s life, a woman has also no absolute dominion over the prope:y given 
her by him; and she has not even after his death the power of making a gift, &c., of the immova- 
ble property given by the husband. That is laid down by Kafydyaua and Nérada:—“ Let the 
woman place her husband’s donation as she pleases, | when he is deceased: but, while he lives, she 
should carefully preserve it, or else (if unable to do so, ) commit it to the family.”—Kdtydyana. 
“ What has been given by an affectionate husband to his wife, she may consume as she pleases, 
when he is dead, or may give it away, excepting immovable property.*”—Naradu. 


Consequently ,— 


429. The movable property given by a husband docs not become absolute 
Stridhan only so long as he lives; but the immovable property given by him docs 


not become so even after his death. 


430. The other descriptions of Stridhan defined in the texts cited, namely,—the 
wealth received at the nuptial fire(1)t, presented in the bridal procession(2)t, given by 


the father(3), receved from the father’s relatives(4), given by the mother(5), receded from 


the mother’s relatires(6), movable property given by the husband(7)t, property recewed , 


* Coleb, Da’. bha’. pp. 75, 71, 76. Da’. T. p. 40. W. Da’. Kra. Sang, pp. 37, 35, 42. 


The meaning of the passage is this : wealth given toher by her husband, she may dispose of, ag 
she pleases, when he is dead ; but while he is alive, she should carofully preserve it. This is intended as a 
caution against profusion. Coleb. Da’. bha’. p. 72. 
t Explained at page 748. 
+ This becomes absolute Stridkan after the husband’s death. See the Vyavastha, No. 429. 
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from the husband's relatives (8), presented on her husband's espousal of another wife (9), 
the gift subsequent(10)*, subsistence(11)*, ornaments(12), fees or perquisites (13)*, gains,® 
(14), and whatever is given to the husband or any person intending the bencfit of the 


woman (15), are her absolute Stridhan. 


Inasmuch as she has power to give, sell, or use such S¢/dhan independently of her husband's 


control, who cannot take it without being in distress. 


EX rent OF A WOMAN’S POWER OVER HER SrRUDIAN, AND THAT OF 
HER HUSBAND OVER THE SAME, 


431. The husband has authority over that which the woman has obtained from 
any other excepting the family of her father, mother, or husband, and in that which she 
has gained by the exercise Of an art, such as. painting or spinning. Te is entitled 


to take it even without the occurrence of any distresst. 


Therefore, notwithstanding the woman has ownership in both descriptions of property, she 
has not independent power in regard to it; on the contrary, it appearing from the text that her 
husband has authority over such property, his permission authorisiny the disposal of if must be 
obtained by the womanf. 


43g. Save and except the wealth of the above two descriptions and that which 
has been given to her by her husband, a woman is at liberty to dispose of all other 
descriptions of Sridhan by gift, mortgage, sale, and so forth, independently of her 


husband, who has no power to take the same without being in distressf. 


That which is received by a married woman (n) or a maiden, in the house of her hushand or of 
her father, from her husband or from her parents, is termed the gift of her affectionate kindred (p). 
The independence of women, who have received such gifts, is recoynised in regard to that proper- 
ty; for it was given by their kindred to soothe them and for their maintenance. The power of 
women over the gifts of their affectionate kindred is ever celebrated, both in. respect, of donation 
and of sale according to their pleasure, even in the case of immovables (bj t.—Aa/yayana, 


* Explained at pages. 750, 752. 
+ W. Da’ Kra. Sung. pp. 40,41. See Coleb. Dha” bha’, pp. 75, 76. 


t See ante page 758. 


Vyavastha’ 


Vyavast hia”. 


Authority. 


4a 


arate | 


254%) 


ayqa) | 


qa 


(a) ‘faatfesy—aric faatfeaty fog 
a| forQntagy shew ately Stel calaifnee 

(ot) FaNeRcS—aFte fyi ats] @ VSta 
mifeggy BBs Tel TH wR oNaTe | 
Hi, B, 4, 38> ! 

(a) “ataqgutt-o'—Bacaye aig at a 
VHrG Waa fox warsiea camryatcs wiry 
Biacw oitea,—arey BErexian viafaay 
afacs facay wice* ) Bwear— 


seo WETeaay wafrwaife sfacw 
BS Karas Sa wfesty ate | 


AZo ATSSES AUSS Isl RF HZ 24, afe 
afacane Biel @ Ala, oT Siz Bretyrtca ae- 
Bria Sigcd, Ml al wtaa afwcacs faca* |) araw | 


oe VETS oF facta WARS TeIcs, B¥- 
ME Ulay fom Vay BAA CHOTA TIN, AYA 
‘gia wyte Beryatca wa fara sfars 
otita’® at apcag faeeq 27 | 


sos fay wears aatay da Aint {F- 
Ce wy Naitcse wuss e3,—ceqA 
wlety wlaraica afests eters | - 


“ orfefanratcy TQyees awl Sfarq Vara it 
wepace fara’ —aR aecy tier aaa 
AHS wou BA wyergs aplais 
VSMCS OAe AVS Alay Wc VYTE -4- 
TA BIT ND Wiatlhe slace wey facay Be 
eeTics, “ w¥reuy Sei afacer wT Vaiz- 
aca wiaife Biacw ottca” ah aq ae 
AVA VIS q SHaT VIIa Bia By 
AACS TWA Bowel el sfacwe ala afesta 
BT BSW, ree | 


see HS MASS BATT Mae AT 


© Wi, Ul, A, v4, wa, re | 


f Wage —welte gaz ston wa fafew eter 
ai, 8), fh, %, a> | 


Wat Aas | 


(a) ‘Bpcafe’—Sowi orgie gate Porcatat- 
FAS WAFL Ge calatfaafireres* | 


(ot) yatcrers forgaty SGrafaceri aye 
ARs. 1 HI, B, BY, 991 


(a) ‘gtaaehie—sogre a«teatfefre 
UIA AR, —S§KS Uta wry fay face. 
aIa* 1 ceq— 


wo VSrSeiag wafeanicn feat: 
grwain wefa atfeaiye | 
fo Sa| Alerom Hee fata Bina gresinr 


BL A ACSyMMAts, TITS ATATyeS™ | 
TAME | 


oo SEG facraate SERS TNIAyZes BAS 
BTL cHATAT Bas Baqretl wedse wraray- 
Mi siawcays* | 


88 BERS AMACMY Say 
cs fa Aesten BH, gear 
ry SBAA AGBe atfestas | 

“FEMA y AACS WTS BIFTATAy t 
Ris acy SHMaq Her wHeuca fan) Ay 
SRS Baas, aos Tayscy VYTT 
eaantaninicns 4Ae) fafaquin ‘weTE. 
Weurcen) frqrere Halse’ Bw aoa wag 
HAMS SYTBiT Aca Hairs zoate faa 
TSESS BAS) ASIN Ff, ee | 


sue BE! gem aM WEA 


Wi, WH, A, WY, 94, 96 | 


¢ Baafe—etaaita ata facaeBoses 
Bi, Wy, ar! 


VYAVASTHA-DARPANA. 760 


(n) That which is received by 9 married woman from the family of her husband, or from the 
family of her parents, and by a damsel from the family of her parents, is the “ gift of affectionate 
kindred.’ Such is the meaning. W. Da’. Kra. Sang. p. 41. 

(p) “ By @ married woman.” —What is obtained from kind relations. that is, persons of her 
father’s, mother’s, or husband’s family, is the gift of her affectionate kindred. Dayataftawa, p. 41. 


(b) It follows from the specific mention of “ given by a husband ;” that any other immovable 


property, except such as has been given to her by him, may be aliened by her. Elect, the — 


preceding passage concerning the power of women in respect of donation and sale, “ according 
to their pleasure, even in the case of immovables,” would be contradicted —Coleb. Dé. b44. p. 76. 


(b) * Even in the case of immorables,’ relates to immovable property other than that which 
has been bestowed upon her by her husband, for a prohibition exists against the gift or sale by 
a woman in regard to immovable property given to her by her husband.—W. Da. Kra, Sang. 
pp. 41, 42. ; 


Consequently ,— 


433. Even after her husband’s death, a woman is incompetent to dispose of by 


vift, sale, and so forth, the immovable property given to her by her husband.* 


So Narada declares: —“ What has been given by an affectionate husband to his wife, she may 
tonsunieas she pleases, when he is dead, or may give it away, excepting immovable property.”’* 


434, As regards, however, the movable property given by a husband, a woman 
ix restrained from digposing of it-by gift, &., during his life only, after which she 


becomes vested with power to do so. 


A caution against a woman’s profusion, during her husband’s life, of the property given to 
her by her husband being announced by the text— “but, while he lives, she should carefully 
preserve it, or else commit it to the family,” and the text of Narada above cited perpetually pro- 
hibiting alienation of the immovable property only given by a husband, it necessarily follows that, 
after her husband’s death, a woman has power to aliene the movable property given to her by 
him.—See ante, p. 756. 


435. Ina famine or other distress, or for the performance of a religious act indis- 


* See W. Da’. Kra. Sang. pp. 41,42.  Coleb. Da’. bha’. p. 76. 


7 t alice is, if this text forbid donation in the case of immovables in general.-—Coleb. Da’. 
pha’. p. 76. 
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pensably necessary, a husband can take his wife's Stridhan even though it be of 
the absolute nature, and he is not liable to make good that property to her : he cannot, 
however, take it in any other caso. 

However, if the husband has no means of subsistence, without using his wife’s separate pro- 


perty, In a famine or other distress, he may tuke it in such circumstances, but not in any other 
vase. Coleb. Da% bha’. pp. 76, 77. 


So Jéguyavalkye declares : “ A husband is not liable to make good the property of his wife, 
taken by him in a famine, or for the performance of a duty, or during illness, er while under re- 


straint*(m), 


(m) “While under restrarat,—which a ereditor or other person imposes on him for the 
purpose of recovering his right, being debarred at the same time from ablution, from food, &c.— 
W. Da’. Kra. Sang. p. 42. 


436 Ndtydyana has declared the husband (and the rest) to have no right to the 
use of the woman's separate property as before deseribed, during the non-existence 
of any such calamity as a famine or the like :— “Neither the husband, nor the son, 
nor the father,nor the brothers, can assume the power over a woman’s property to take 
it or to bestow it. If any one of these persons by force consume the woman’s pro- 
perty, he shall be compelled to make it good with interest (y), and shall also incur a 
fine. If such person, having obtaimed her consent, use the property amicably, he shall 
he required to pay merely the principal (r) when he becomes rich. But if the hus- 
band have a second wife, and do not show honor to Ins first wife, he shall be com- 
pelled by foree to restore her property, though amicably lent to hin(l). If food, 
raiment (s), and dwelling (a) be withheld from the woman, she may exact her own 


(h), and take a share (of the estate) with the co-heirs(i}t. 


(y) § Make it good with interest,’—that is, the woman’s separate property taken by force must, 


* The last hemistich of this verse is not the same in the Daya Krama Sangraha and Dayatattwa as 
in the Dayabhaga, wherein it is “na striot datumarhati,” (he is not liable to make good to the womun,) 
whereas the reading inserted in the two former booke is “ ndkdmo ditumarhatt” (he is not liable to make 
good unless willing :) this latter reading is considered to be more proper and reasonable. 


+ Coleb. Da”. bha’. pp. 76, 77. W. Da’. Kra. Sang. pp. 42,43, Coleb. Dig. vol. ILL. pp. 578, 574 & 581. 
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in the form of a loan, be rendered with interest: the words ‘with interest fsarriddAim)’ must not be 
supposed & discriminative of (stridhan) “ the woman's separate property,” for supposing this to be 
the case, savriddht would be the proper form in which the word would appear.* 


(r) ‘ Merely the principal’—Here the insertion of the word “ merely” is intended to preclude 
(the payment of) interest. 


(1) ‘But if, §¢.—the meaning of which is, that if the husband, after making use of the se- 
parate property of one wife, reside with another wife, and neglect the former, he shall be com- 
pelled by the ruling power to restore such property, even though it had been amicably lent.* 

* 


(s) ‘ Food and raiment.’—~Should the husband not allow his wife the necessaries of life, food, 
and clothing, then she may, if immaculate, require the supply of food and raiment. which is her 
due.* 


( 


(h) ‘She may exact her own;’—that is, her due supply of food and raiment. Svikriahna’s com- 
mentary on the Ddyabhdga. Coleb. p. 77. 


(a) ‘ Dwelling,’ —place of residence.* 

(i) ‘A share,’ —that is, on the death of her husband, she is to receive from his co-heirs, hik 
younger brother, and the rest, the share to which he was entitled.* 

What has been promised to a woman by her husband, as her exclusive property, 
must be delivered by his sons, provided she remain with the family of her husband ; 


hut not if she live in the family of her fathert —Autyayana, 
« Consequently, — 

There is no harm in not delivering to a woman who resides, of her own autho- 
rity, with the family of her father, what has been promised to her as her exclusive 
propertyt. 


This is intimated by Kdtydyana himself:— “But a wife who does malicious acts injurious 
tu her husband (e), who has no sense of shame (0), who destroys his effects (k), or who takes 
delight in being faithless to his bed, docs not even deserve the stridhan (stridkanam na cha 
sarhatit.)” 


Kinsmen, resuming the exclusive property of such a woman, may take it to themselves. The 
Vivddachintamani.t 

(e) “Acts injurious to her husband,’—the administering of poison or the like.+ 

(0) ‘Who has no sense of shame ;'—who goes to other towns on false pretences or the like.t 

(k) ‘Who destroys his effects ;?—who incurs expenses for immoral purposes.t 


* W. Da’. Kra. Sang. pp. 44,45. + Coleb. Dig. vol. III. 585. 


+ Mr. Colebrooke renders the phrase “Stridhanam na cha sérhati,""—by “is held unworthy of the 
property above described ;"—but this does not appear to be accurate, the verbatim translation of the 
passage being ‘na’—does not, ‘cha'— even, abr hati'—denotve, ‘stridhanam,’—woman's own property 
(in general, not the above described alone.) 
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Legal opinions delivered in, and admitted by the several Courés o7 Judicature, 
and ezamined and approved of by Sir W. Macnaghten. 


Q. . A fisherman's widow (there being at the time three sons of her contemporary wife 
living) made a gift of the whole of her self-acquired estate, consisting of a honse and other 
property, to two Brasmine, for the purpose of promoting her spiritual welfare ; and having put 
the house into the possession of the donees, lived with them in it, and died while a son of her 
rival wife and his wife were residing in the same house. On her(the donor’s) death, her step-son 


performed her exequial ceremonies, and then died. Now his (the step-son’s) widow claims the 


house. Under these circumstances, is the gift good and valid ? 
R. Supposing the fisherman’s widow to have acquired some wealth by her own personal 
exertions, aud to have purchased the house with such acquisitions, aud to have bestowed it 


A widow niay dispose 
of, by a gift or other 


wise, as she pleases, the 


ontwo Brahmins for her own spiritual welfare, and to have delivered the gift to them before property earned by 


her death, in that case, her property over it became extinct, and, on the extinction of her right, 
the donees’ title accrued. The donecs’ rivht cannot be lost, even though the donor's rival 
wife’s son and his wife lived in that house. The extinction of their (the donees’) property can 
be ogcusioned only by their non-acceptance of the gift, or by their disposing of it hy sale or 
other alienation, According to the doctrine of the Dadyathaga and other legal authorities, the 
step-son’s widow cannot have any claim to the property, for she has no right over it, and the 
law adinits the validity of a sale and eift made by a woman of the donations of her affectionate 
kindred and of other peculiar property. 
Authorities = 

The texts of Nérada and other legislators are quoted by the authors of the Dayabsagn and 
other works of law. “The wealth which is earned by mechanical arte, or which is received 
through affection from any other (than the kindred), is always subject to her husband’s dominion. 


The rest is pronounced to be the woman’s property.” “The independence of women who have. 
received such gifts is recognised in regurd to that property ; for it was given by their kindred, 
to soothe them, and for their maintenance. The power of women over the gifts of their affecs. 


tionate kindred is ever celebrated.” 

“Tn that which she has gained by the exercise of an art, such as painting or spinning, 
he is entitled to take it, even without the ovcurrence of any distress. 

Dacca Court of Appeal.—Mac. H. L., V. I. Chap. VIC1. Cuse XXXII. pp. 289—241, 


~Q.2. Ifa Hindoo, in the presence of his undivided brethren, made over to his wife his 
own share in the joint ancestral property, and the lands acquired by him in the mode described 
in the preceding question,* ss her séridkaun or peculiar property, will such lunds after his death 
go to his widow as her stridian, or will they devolve on his undivided brethren; and, if they jo 
to the widow of the proprietor, has sheor has she not a right to dispose of them by sale or gift: 
and if she has not a right to dispose of them by sale or gift, to whom will they belong after 
deuth? to her husband’s heirs, or to whom? An answer to these questions is required to le deli- 
vered according to the law of Tirhovtt. 
e 


© The mode deseribed in the preceding question in; SA Lindo acquires landed property by means 
of his own funds, or by means other than those of the joint funds, st atime he is living ‘in partuer- 
whip with his brethren. See Maen. H. I. vol. II. p.82. 

+ In respect of the disposition of the stridhan given by a hysband, there ie vo difference of opinion 
betwan the Hindu law as current in Mithila, sad that carrent in Bengal. 
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R. 2. If a Hindoo, as stated in the second question, in the presence of his undivided bre- That which is given 


thren, made over to his wife his own sharo in the joint ancestral property, and the lands acquired ae aan - 
by him in the mode described in the preceding question, as her Séridkan or peculiar property, atridhan, or peculium, 


without any opposition or objection being made on the part of his brothers, from which their assent 
is inferrible, then under such circumstances, after his death, the right to his property will be 


vested in his widow, and not in his undivided brethren. In which case, his widow is not at liberty — But if such proper. 
. tY given to herby her 

“T husband ve immovable, 

immovable property given to her by her husband, which forms her eéridhan or peculiar property. - has Mh right to 
ispose of it. 


to dispose of the lands in question by sale or gift, no more than she is entitled to dispose of oth 


Authorities :—~\st. That which is received from affectionate kindred, or carned by valour, or 
given toa woman by her relations with the consent of her husband, is a valid acquisition, Text 
of Frikaspali, cited in the Fira Le-chintamani, Fivada-ratadkara, and other authorities. 

Ind. A person may dispose of his own acqnisitions as he pleases. Text of J rihaspati, cited 
in the Firdluechinidmual, Vivadt-ratuakara, and other authorities, 

8rd. Taat which is received by a married woman or maiden, in. the house of hor husband 
or of her father, froia her husbend, or from her parents, is termed the gift of alfectionate kindred, 
The power of women over the gtits of their affectionate kindred is ever celebrated, hoth in respect 
of donation and sale, according to their pleasure, even in the case of immovables. Text of Aa/yd- 
yuna, cited in the }irada-chinfanani, Fiedda-ratnak ira, and other authorities, 

4th. The power of women having been declared generally over property given by  affee- 
tionate kindred, au ex ception is here propounded in the ease of immovable property given to ber 
by her husband. Interpretation of the text. in the Mrada-ratnatara. 

Sth. What has been given by an aflectionate husband to his wife, she may consume as she 
pleases when he is dead, or Inay give it away, excepting immovable property. Text of Narada, 
cited in the Fivada-chintdmani, Virdda-ratnakara, and other authorities. 

Maen. H. L, vol. 1. Case 14, pp. 34—36, 

Q. Should a woman of any of the four classes receive jewels as a nuptial donation (techni- 
cally termed Fou/uka) at the time of her marriage, do all such ornaments ¢o reeeived, belong ex- 
clusively to her, or huve her husband’s mother and younger brother any legal right to share them 
with her? 

R. A gift of ornaments or other effects to a woman of any one of the four classes at the — Personal property 
time of her marriage, by a member of the family, either of her husband or her parents, or by a a, . ar - 
stranger, is by law termed dddyagni stridhan, or in other words, the woman’s peculiar property in Seepee ON bas 
bestowed before the nuptial fire. It becomes her exclusive property, and the hushund’s mother or clusively. 
other persons have no right to share it with her. The authorities fur this doctrine will be found 
in the Dayabhaga, Dayatattwa, Vivdda-chinidmani, Mitakshard, and other worke of law. 

Katyayana :— “ What is given to women at the time of their marriage, near the nuptial fire, 
ts celebrated by the wise us the women’s peculiar property bestowed before the nuptial fire.” 

Narada :— What has been given by an affectionate husband to his wife, she may consume 

+ she pleases, when he is dead, or may give it away, excepting immovable property.” 

Manu and Viehnu ;— “Such ornamental apparel as women wear during the lives of their 
usbands, the heirs-of those husbands shall not divide among themselves ; they who divide them 
all deep tuto sin,?? | 

Kétydyana again :—~ Neither the husband, nor the son, nor the father, nor the brothers, 
it assume the power over a woman’s property to take it or bestow it.” 
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City of Dacca, April 2)st, of 1817. Macn. H. L. vol. If. Ch. TIT. Case 2, pp. 121, 122. 


Q. A man, having two minor sons, assigned his property, movable and immovable, to his 
wife by a deed of gift, and now the two sons, being of full age and disposing mind, consent. to the 
gift. Subsequently to the gift, the father contracted a second marriage, and the second wite 
brought forth a son, who claims the whole personal and real property of his father. In this case, 
is the gift which the father made previously to contracting a second marriage to be considered 
rood and legal? | 

R. Property presented by a husband, while his two minor sons were living, to lis wife, on Personal property, 
his espousing a second wife, is denominated a woman’s property, and the gift by the hushand is oe ee 
complete and binding ; but that alone is her peculiar property, which she has power to give, eell, sion of contracting a 
or use, independently of her husband’s control. The wife has no power to give or otherwise alien- se raul Abe 
ate the immovable property which she received from her husband: henev, though such property be property, Gusewlich 


o e ¢ ' ‘ : 
hers,it does not constitute a woman’s peculiar property because she has not. independent. power over it. as husband's ri th 
endures, notwith- 


Under these cireumstances, the wife has a right only to enjoy her husband’s gift of the real estate standing the gift. 


during her life. On the death of the senior wife, her issue alone are entitled to take the movable 
property which she received from her husband, because that was her peculiar property. The right 
of the husband endures over the immovable estate which he gave to his wife; and on the death 
of the husband, all his sons by either wife are entitled to inherit it. 

“To a woman, whose husband marries a second wife, let him give an equal sum, as a com- 
pensation for the supersession.”  “ Or presented to her on her husband’s marriage to another wife, 
(as also any other separate acquisition, ) is denuminated a woman’s property.” 

“ What has been given by an affectionate husband to his wife, she may consume ay she 
pleases, when he is dead, or may pive if away, excepting immovable property.” 

«The wealth which is earned by mechanical arts, or which is received through affection from 
any other (than the kindred), is (always) subject’ to her husband’s dominion. The rest is pro- 
nounced to be the woman’s property.” 

“ When the mother is dead, let ull the uterine brothers and the uterine sisters equally divide 
the maternal estate.” 

The texts quoted are those of Jagnyavalkya, Narada, Katydvana, Manu, and Frihaapate. 

Zillah Purnea. Maen, H. L. vol. IJ, Ch. VIIT. Case &, pp. 215, 216. 


Q. The maternal grandfather of a person made a gift of some lands and houses to his 
grandson’s wife, who possessed the gift for some time ; and she, while suffering under the disease 
of which she died, made a gift of the same property to her daughter’s son. Her son, having his 
uterine sister (the plaintiff), another sister’s son (the defendant), and a brother of the half 
blued, yave away the same property. In this case, which of the gifts is legal and binding 
R. The gift made by the woman, of the property which she received from ad husbands hiv itnnsoui pias 
maternal grandfather, is legal, because the property yiven is her peculiar property, which by 14 perty given by a mun 
is termed ekouddyika, or Sift from affectionate kindred ; and the gift by her son cannot be consi- A sla 
dered as valid and legal while she lives, because he has no right.of proprietorship over it. This ty over, which she hus 
opinion is conformable to the Déyabhagu, Déyatattwa, Vivddabhangérnava, aud other authorities. absolute dominion. 
Kétydyana :— What a woman, either after marriage or before it, either in the munsion of 
her husband or of her father, receives from her lord or her parents, is called the gift from sffection- 
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ute kindred ; and such a gift, having by them been presented through kindness, that the women 
possessing it may live well, is declared by law to be their absolute property. The absolute exclu- 
sive dominion of women over such a gift is perpetually celebrated ; and they have power to sell or 
cive it away, as they please, even though it consist of lands and houses.” 

Katydyana : “Neither the husband, nor the son, nor the father, nor the brothers, have power 
{o use orto aliene the legal property of a woman.” 

Zillah Nuddea, July 26th, 1820. Macn. H. L. Vol. If. Ch. VIII. Case 6, pp. 212, 218. 


Q. There were two brothers of the whole blood, who had some ancestral rent-free lands. 
The elder had an only dauchter, but no son, and the younger had two sons. The elder disposed 
of his daughter in marriage, and either gave a part of the landed estate for his daughter’s main- 
renance, or the daughter, on the death of her father, acquired it by mght of succession. The 
node of its coming into her possession does not. clearly appear. Under these circumstances, is 
she competent to make a gift of such property to a stranger, without the consent of her paternal 
uncle’s sons ? 


R, If one of the brothers, having contracted his only daughter in marriage, gave a certain Landed property 
which a dunghten ube 
tains by a wilt is hers 
sion by night of such donation, in this case, she is competent to give it away to a stranger with. absolutely; uot xo 
that which she ace 
quires be nhertanag, 


quantity of land out of his ancestral landed estate for ber support, and the daughter took posses 


out the sanction of her father’s brother’s two sons, as that property is termed the gift. of uffec- 
tionate kindred, over which her independency is recognized. If, on the other hand, the property 
became hers by succession, she had no power to give it without her father’s nephow’s consent. ‘This 
is Consonant to the authorities prevalent in Bengal. 

Authorities -—The texts of Adtydyana, laid down in the Dayabhdga, Layakramasangraha, and 
other traets :-—“ That which is received by a married woman or a maiden, in the house of her bus- 
eband ur of her father, from her husband or from her parents, is termed the gift of affectionate kin- 
dred. The independence of women who have received such gifts is reeogmized in regard to. that. 
property ; for it was given by their kindred to soothe them, and for their maintenance. The 
power of women over the gifts of their affectionate kindred 1s ever celebrated, both iu respect of 
donation and of gale, according to their pleasure, even in the ease of immovables.” ‘The following 
isa passage of the Dayabhaga : “Tet her enjoy with moderation the property nntil her death. 
After her, let the heirs take it.” 


“ The word ‘wife’ is employed with a general import: and it implies, that the rule muat be 
understood as applicable generally to the case of a woman’s succession by inheritance.” 
Zillah Beerbhoom. Mac. H. L. Vol. U1. Chap. VIT. Case. VIUT. pp. 214, 205. 


Ham Duldl Sarkér and another versus Srimati Toymani Det. 

This was an issue to try whether a certain paper writing, addressed to the plaintifls, was ae 
the will of Radha’k4nt Ch&tterjea. In the course of the trial a witness of the name of Ishan- pearine on the vue 
vhandra was called, on the part of the plaintiffs, to support the will; against whom it was ob- vast hiss Now, 441 
jected that he was interested, because maintenance was devised to his wife by the will, and the ae 
husband was by law entitled to recotve it. 

Whereupon this question waa put by the Court to the Pandits :— 

Q. If a legacy be given to a married woman, has her husband any interest in it ¢ 

A. If the legacy be given to her by the relations of her husband, or by her own relations, 
it is Stridkana, and the husband has no right to it; but if given to her by a strane she cangot 
part with her interest in it without her husband’s consent. 
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It was next objected that he himeelf took an interest under the will, ae having the custody 
and care of certain real property for his son till he came of age. 


But the Court overruled the objection, the party taking no beneficial interest, but only as s 
bare trustee ; and they would have admitted the witness, but on another objection, a doubt, 
occurring whether he might not have an interest in a possible event in the equity suit, out. of which 
this issue was directed; the witness was withdrawn. 


East’s Notes, No. XLV. Sittings after first term, 1516.—See Morley’s Digest, Vol. IL. p. 65. 


G. versus K. 


“K, a JNindu, the defendant in this case, married G, the lessor of the plaintiff, a Miudu 
woman of the same cast, according to ceremonies used by others of that cast, and had many 
sons and daughters by her. All the sons died long before the year 1193 B.S., but some of “the 
daughters are living. In 1193, K, for the purpose of having male issue, married J, with whom 
lie received no marriage portion, but u small present from her father of clothes, ornaments, and 
furniture. Belore this last marriage, G, quarreling with her husband on that subject, threatened 
tu destroy herself, or quit his house and live elsewhere, if he married any other woman. In 
order te pacify her, K signed a paper, whereby he gave her, amongst other things, three dwelling 
houses and a half, and a garden, without saying whether for life or for ever. One of those houses 
descended to K from his father ; and the rest were purchased by himself. Besides the hounes 
wv conveyed, K was in possession of two other houses, consecrated to Shica, from which he re- 
ceived rents, and out of those rents provided things necessary for the idol. 


J has had no child, but G has borne children to the defendant K since the execution of the 
aforesaid paper, and one child since process was commenced by her against ber husband. K_ did 
not deliver possession, according to the writings, either of the premises in question or of the 
other things conveyed thereby, but G continued to live in one of the houses, as she had done for 
many years before ; and she now brought this action against her husband to obtain possession 
of the aid three houses and a half. 


The following questions were put to the Pandits,— 


. lat. Does a gitt made by a husband to a wife, in euch ‘a manner, and on such un occasion, 
as stated above, give the wife  mght to suc her husband for the property given ? 


Ynd. Is such a gift to be understood as a gift for life only, or has the wife a right to 
well the houses in her life-time, or to devise them at her death ? 


The Pandit Goverdhun Kowl Sherma gave the following answers. 


Answer to the lst Q. Whatever property * man who hay married two wives has given to 
the first wife, by means of a paper witnessed, in order to satisfy her in all respects, such property 
is the property of the wife. In order to recover euch property the wife may sue thé” husband, 
according to what the Ssdstra directs, in like manner as for a debt. . 
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And he quoted as authorities for this opinion Jdguyavaltya, who says, as recorded in the 
Dayabhaga—‘ That which father, mother, or husband, haa given, is called ‘gotten near the fire,” 
and it is also called “‘ the property of females.” On the same subject Kdtydyana has spoken 
thus :—‘ Neither a husband, ror yet a son, nor a father, nor brothers, have a right to appropriute 
stridhan, i.e. the property of females; and if any one of these shall possess himeelf of such 
property by force, he must be made to return it with interest, and must be well chastised.’ In 
the Daya-tattwa, where it treate of the property of females, such property is termed souddyika 
stridkan. That which is obtained from a husband or from parents, I reckon to be aouddyika, 1. «. 
wiven for a good purpose, and when a woman obtains soudéyika stridkan, it implies that she has | 
the power of disposing of it. 

Answer to the 2nd. Q. The property of females, given as stated in the second question, 
is theirs as long as they live. A woman has power over this kind of property to sell it*; and if 
it be not immovable property, she has also the power of disposing of it at her death: and what- 
ever immovable property so remains after her death will descend to the lawful heirs in succession, 
that is to say, to her children, husband, father, mother, &e. 

And the following were quoted by the Pandit as authorities on this subject. Adtydyanu says : 
‘ Whatever property the husband has given to the wife, let her keep it, in his absencet, im any 
manner she pleases. If he be present}, Ict her take care of it; if not, let her deliver it to some 
of his relations. Let the wife dispose of the property given to her by her husband in any man- 
ner she pleases when the husband dies, but while he is alive let her keep it.’ On this point Naradu 
has spoken, as quoted in the Ddyabhaga, as follows : ‘ Whatever the husband, of his own pleasure, 
has given to the wife, let the wife, when he dies expend or give away as she pleases, excepting 
only the immovable property. On this, also, Derala has spoken thus :—‘ The property of the 
"wife is to be divided equally, after her death, to (her) sons and daughters. But if she be without: 
children, let her husband take it, or elee her mother, or her brother, or even her father.’ 

To the same questions the Pandit Ramchurn Sherma, answered as follows :— 

Answer to the Ist Q. It does. On this I here write the particulars. Whatever property 
the man, who has married two wives, has given to the first wife, that property 18 séridhan : 
neither husband, father, son, nor brothers, have any power to seize such property, or to give it 
away in charity. If any of these persons shal] possess himself of this property by force, the 
magistrate shal] cause him to restore it with interest, and shall chastise him on a complaint be- 
ing made. The great and learned Jémutavahana and others have determined this according to 
the Skdéstra. 

To the 2nd. Q. As long ag she lives, the wife bas a right to sell the stridkan given to her 
by her husband, unless it be immovable property, and at her death she may also devise it, if it 
be not what is termed immovable property. A woman can only have the use and occupation of 
immovable property ; und afterwards it will descend to the heirs of stridhan, or female pro- 
perty. 


East’s Notes, No. CXKIX. 1794.—Morley’s Digest, vol. II. pp. 234-——237. 


* af it tol however, the immovable portion thereof. 
+ ‘In his absence’—that is, on his death. 

t ‘Uf he be presont’—that is, if he be living. 

See the following authorities, and ante, pp. 756 and 760. 
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Gosaeen chund Kobraj, son of Beidnath Kobraj, Appellant, versus Musst. Kishenmunee 
and Musst. Jyemunee, Respondents. - 


The plaint was to the following effect :—Munohur Kobraj held possession of his estate to Case 
the day of his death, in which he was succeeded by his son Oodenarain Kobraj, the grandfather Rarien en Ne 
of the plaintiffs. Oodenarain had two sons, viz. Gunganarain Kobraj, father of the plaintiff 432 4. 
Kishenmunee, and Debnarain Kobraj, father of the other plaintiff Jyemunee. Gungunarain 
Kobraj died in 1196 B.E. leaving his daughter Kishenmunee. The other brother Debnarain 
then held joint possession with Kishenmunee to the time of his death, which occurred in 1214. 
RB. E. Debnarain was succeeded by his son Bhyrub Kobraj, who continued to hold joint  porses- 
sion with Kishenmunee. Bhyrub died in 1215, but, the day before his death, made a verbal 
cift of the whole of the property to the plaintiffs (with the exception of 20 beeghas of land which 
he gave to his gooroo or spiritual guide ) to be held by them in equal portions. The plaintifls now 
sue to recover the property. 
The defendant Beidnath Kobra) resisted the claim. He alleged that, after the deuth of the 
~on and grandson of Munohur Kobraj, the property came in sole succession of Bhyrub,—the 
name of Manohur Kobraj continuing without change on record in the collector’s books. Bhy- 
rub died childless, and the defendant, who is Munohur’s daughter’s son, became entitled to the 
property under the Hindoo law of inheritance. Kishenmunee, being barren, and Jyemunee, a 
childless widow, could not succeed to ancestral property. 


The ease was first brought before Mr. Hf. Shakespear, who put the following questions to 
the pundit of the Court. 


, _ Ist. Is the verbal gilt by Bhyrub Kobraj, who was at the time eighteen years and a half 
old, made one day before his death, and being at the time in possession of his senses, valid or not? 


2nd. Inthe event. of such gift being illegal, who are entitled, and in what shares, to the 
estate of Bhyrub 7 


ard. Let it be admitted that Kishenmunee was entitled to her father’s property, under the 
probability at the time of hie death of her thereafter having a son; Kishenmunee and her hus- 
band have both died since the present suit commenced, was it competent to Kishonmunee to trans- 
fer by aift to Musst. Jyemunee, her cousin, the property inherited by her from her father ? 
If it was not competent to her to do so, who are the heirs of Musst. Kishenmunee ? 


To the above questions, the Pundit replied: The gift by Bhyrub, under the circumstances 
stated, was valid. 


The authorities are :-— 


The Vivaddrnavasetu, Vivddabhangérnava, and other tracts :—‘What has been given under the 
agitations of fear, anger, lust, grief, or sickness, must be considered as ungiven.” 


“To the third question, the reply is that, if Kishenmunee, because of the probability of 
her giving birth to a son, inherited her father’s property, it was competent to her to make a 
trausfer of such property to another, with the view of her paying her father’s debts, or for any 
other necessary purpose, but not otherwise. If, however, the property, as appears from some 
of the papers of the Zillah record of this case, was acquired by Kishenmunee as a gift from 
Bhyrah Kobraj, itis het souddyika or gift from affectionate kindred ; it is thus her stridhan or 
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peculiar property, and she was competent to alienate it. Supposing then that the property came 
to Kishenmunee by inheritance, and that at the time of her death Beidnath Kobraj, the original 
defendant, was alive, he, as the eon of the daughter of Monohur Kobraj, the paternal great 
grandfather of Kishenmunee, was entitled to succeed her; and in that .case Gosaen chunder 
Kobraj, the son of Beidnath, is entitled to it; but if Beidnath died before Kishenmunee, his 
gon, the present appellant, has no right to the property inherited by Kishenmunee, because the 
son of a daughter’s son has no right to his great grandfather’s property. Jyemunec has no right 
of succession to the property inherited by Kishenmunee, on the death of the latter, because 
the property so inherited by Kishenmunee from her father cannot goto her father’s brother’s 
daughter. The property inherited by Kishenmunee, supposing any to be in existence, will on her 
death go to the heirs of her father Gunganarain, in the order stated in the Shdsters.—The autho- 
rities are Manu, the Dayabhaga, Dayatattwa, Dayakramasangraha, Ndradu-smriti, Dayarahasya, 
Virddarnavasetu, Vivddabhangarnava, Suddhitattwa and other tracts. 

lst. XKdatydyana cited in the Dayabhaya :—‘If a man die without son, grandson, or great 
grandson, his wife shall succeed to his property. The wife should during her life-time live in 
her husband’s house, and make no waste or unnecessary expenditure of the estate. After her 
death, the property will go to her husband’s heirs.’ 

2nd. Dayabhaga :—*‘ The word wife in the above text is illustrative, psed to shew the law 
as applicable generally to all women who acquire property by inheritance.’ 

3rd. Narada-Smriti :—‘ The sale, gift, or pledge of houses and land acquired by women by 
wheritance, without some special necessity intervening, is illegal.’ 

4th. Yajayavalkya ( Jagnyavaltya ) cited in the Virddavangdrnara and others: ‘ Whoover 
mherits the property of another, must pay the debts of him from whom he inherits.’ 

° 5th. Katydayana as cited in the Dayabhaga :— ‘ Whatever a woman, either before or after her 
marriage, in the house of her husband or her father, receives from her lord or her parents, ia 
termed the gift of affectionate kindred.’ 

6th. Aatydyana cited in the Dayalhdga :—* A woman may sell, give, or pledge her souddyita 
stridkan, even though consisting of immovable property.’ 

7th. Dayabhaga : :-—* The right of succession of the offspring of the grandfather and of the 
great grandfather, including the daughter’s son, must be understood with reference to the order of 
proximity observed in offering the funeral cake.’ 

Sth. Ddyabhaga:—‘ A daughter’s son is the giver of funeral oblations, the son of a 
daughter’s son is not the giver of funeral oblations.’ 

9th. Boudhayana cited in the Dayabhdga :—‘Men who are born blind, &c., and women, cannot 
inherit.? If any one ask how is it that, if women do not inherit, a wife, daughter, mother, and 
grandmother, and some other women, are allowed to inherit? the answer is, because there are 
special exceptions in the Shasfera in their favor. 

On the receipt of the above reply, Mr. Shakespear put a further question to the pundit, 
with reference to the doubt which appeared from the petition of plaint, as to whether Kishenmu- 
nee sued for her share of the property in right of euccession to her father Gunganarain, or under 
the gift’ made to her by her cousin Bhyrub Kobraj. 7 

“Supposing a womn to sne for property in right of mheritance, and also on the ground of 
a deed of gift, and obtain a decree generally without specification of the particular ground on 
which her claim was recognized, and then make a gift of her aie to another, is such gift va- 
did or not?” 
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. The pundit replied, that.such a gift was valid, because by such a recognition the previous gift 
to herself was not invalidated ; and as euch gift was the creation of her absolute right, she was 
competent to give it away. | 

At this stage of the proceedings Jyemunee also died, and Nursing Deb appeared us her heir 
and successor. On this another reference was made to the pundit, to ascertain who was entitled 
to succeed Musst. Jyemunee,—the appellant Gosaen chunder Kobraj, who is the son of the daughter’s 
son of Munohur Kobraj, the common ancestor of both parties, or Nursing Deb, who alleges himeelf to 
be the son of a contemporancous wife of the husband of Musst. Jyemunee, that is, her step-son. 

The pundit replied that her step-son would succeed to the stridkan of Jyemunee. Authori- 
ties :—Manu, Dayabhdga, and other tracts current in Bengal. 

Déyakramasangraha :— “In default of heirs so far as the son of a daughter, the son of a con- 
temporary wife will inherit the straddan of the step-mother.”* 

Mr. Shakespear having left the Court, the case was heard by Mr. Halhed, who pronounced 
judgment as follows :— “ It appeara from the dewastha of the pundit, that the gift of Bhyrub to 
Kishenmunee and Jyemunee was valid ; the property thus transferred to them by the gift became 
their s¢ridhan, and they have full power to alienate it. Kishenmunee is proved to have given her 
share of the property to Jyemunce, to whom succeeds Nursing Deb, the respondent. The decrees 
of the lower Courts must therefore be confirmed.+ 8th of July 1836.—S8. D. A. R. vol. VI. pp. 77-81. 


Marginal note to the above decision— 


A verbal gift by a Hindoo, eighteen and a half years of age, made the day before his death, 
he being at the time in full possession of his senses, is valid. 

Under the Hindoo law a gift of property to a woman by her relation is her soudéyika or gift 

from affectionate kindred. In the present case a gift by a Hindoo to his sister and paternal 
uncle’s daughter was held to be at their entire disposal, as their souddy:ha stridkan or peculiar pro- 
perty by gift from affectionate kindred. 

Where the claimants to a woman’s s¢ridkan as above are the son of the daughter's son of 
her paternal great grandfather, and the son of a contemporary wife, the latter will inherit under 
the Hindoo law. 

Under the Hindoo law, in the case of a woman dying possessed of ancestral property, the 
daughter’s son of her paternal great grandfather, from whom the property descended to her, will 
succeed, in default of other heirs. But in the event of the woman having outlived such 
daughter’s son, the son of the latter will not inherit. 

The daughter of s paternal uncle will not inherit property, left by a woman, which she had 
inherited from her father. But such property will go to her father’s heirs, should any such be in 
existence, in succession, according to the law of inheritance. 
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© The above text as cited by the pundit relates to stridhan left by a married woman, not given 
to her by her father, and not given to her at the time of her nuptials; but the pundit might have extend- 
ed the list beyond the daughter’s son to the great dson in the male line. he order of succession is 
that the son and unmarried daughter succeed together: on failure of them, the daughters who have, or may 
have, male issue; and afterwards the son's son, the daughter's son, the great grandson in the male li 4 
the son of the contemporary wife. Colebrooke's translation of the Déyabhdga, page 100. _ 

+ The court evidently proceeded upon the ground urg by the defendant in the Zillah court, that 
the estate of Munohur Kobraj descended entire to pee Kobra) his great grandson. On this ground 
the y became the peculium of Kishenmunee and Jyemunee, when given to them by Bhyrub. Had 
it been eld, on the other hand, that Kishenmunee inherited any portion of the property, she could not 
have given it toJ yemunee, but it must have gone to her father’s heirs in succession, agreeably to the Shdetors. 
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ORDER OF SUCCESSION TO THE Stridkan OF DIFFERENT DESCRIPTIONS OF WOMEN. 
SUCCESSTION TO THE STRI'DHAN OF A MAIDEN DAUGHTER. 


To the property of a maiden daughter,— 
439. First, the uterine brother is the successor ; in his default, the mother, and 
failing her, the father.* 


‘The wealth of a deceased damsel let the uterine brethren themselves take; on failure of 
then it shall belong to the mother; or if she be dead, to the father.”+ 


440, Failing them, her parents’ relations, as they may happen to be, succeed 
according to the order (to be hereafter shown. ){ 


This, however, relates to wealth other than that which has been given to the damsel by 
a bridegroom.§ | 


441. A bridegroom has a right to the wealth given by himself. 


I. “The bridegroom shall take the gratuity given by himself.” §— Poithinani, 


I], “ Let the tirst bridegroom on his return take back the presents he gave to the damsel, 
who has since beeu married; and in ease uf her death likewise, let him receive back what he 
gave, alter detraying the expenses which they have mutually incurred.”’§—Nérada. 


ORDER OF SUCCESSION TO THE DIFFEKENT KINDS OF THE STRI'DHAN OF A MARRIED WOMAN. 
Succession toa woman's youtakal property. 

To a woman's joulaku § property, or that received at her nuptials — 

442, Her maiden daughter succeeds first.°* 


Property given to the mother on her marriage (joufaka) ix the share of her unmarried 
danghter.*¥*—Manw, | 


* W. Da’. Kra. Sang. p. 81. Coleb. Da”. bha’. pp. 90, 100. Coleb. Dig. vol. IL]. p. Maen. H. 
L. vol. I. p. 38. 


se ou" text is cited in the Dayablidga as of Boudhdyana, and in the Ddyakramasangraha aa of 
Narada. 


See the table at the end of this chapter. See Muen. H. L. vol. I. p. 38. 

§ W. Da’. Kra. Sang. p. 31. Coleb. Da” bha” p..J00. Str. H. L. vol. I. pp. 87 and 247. 

{ Youtaka or joutaka signifies property received at marriage: the nore yee or jute,’ derived from 
the verb‘ Yu’ or ‘Ju’ to mix,imports “mingling ;” and mingling is the union ofman and woman as one per- 
eon ; and that is accomplished by marriage. For a passage of scripture expresses: “ Her bones become 
identified with his bones, flesh with flesh, skin with skin.” Therefore what has been received at the time 
of marriage, ia denominated Youtake or joutaka. See Coleb. Da’. bha”.p. 82. See ante, p. 748. 


os yee Kra, Sang. p, 45. Coleb. Da’, bha”. pp. 82°00. Coleb, Dig. vol. III. p. Macn. H. I- 
vol. I. p, 88, 
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442, In default of a maiden daughter, the daughter who has been affianced 


succeeds, * 


I. “A woman’s property goes to her daughters unaffianced, and to those not actually 
married (a).”*—Goutama, 


(a) As, by the word “daughters,” the right of succession by ull the daughters is generally de- 
clared, the mention of “ unaffianced” &c. becomes significant, as denoting the order in which they 
respectively inherit, and therefore first the maiden daughter succeeds ; then the affianced daughter, 
that is, one whose troth is plighted ; in her default, the married daughter described as above; and 
failing her, the succession devolves equally on the barren and widowed daughters. This is the 
meaning of the text.—Sritrishua. W. Da’. Kra. Sang. p, 4. 


I]. A woman’s separate property received at her nuptials, goes to her daughter, and not to her 
noms (if there be a daughter,) and the text of Goulama is intended to explain the order of succes. 
sion in this ease (of an inheritance devolving on the female issuc.) First, the woman’s property 
wages to her unathanced daughters. It there be none such, it devolves on those who are betrothed. 
Iu their default it passes to the married daughters. For the right of the female issue generally 
is suggested by the term “daughters” (in Goutama’s text;) and the special mention of 
“unaftianced” and “ unmarried,’ ’ which follows, is pertinent as declaratory of the®order of 


successiont.—Coleb. Da’. bha® pp. 45, 86. 


443. Failing the damsel affianced, the married daughters who have, and 


‘who are likely to have, male issue, succeed together. * 


1. Let. the females share the nuptial presents ( parimydjya) of their mother.—Fashivha,  Coleh, 
Ja. bhi. p. $3. 


LI. In certain forms of marriage termed éradma, &c., what haa been received by a woman at the 
nuptial fire, woes after her death, first to her daughters. Again, the nght devolves first on the 
maiden daughter; if there be none, it descends to the betrothed daughter; or for want of such, 
it gova toa married daughter (including even a barren or widowed one :) or on fuilure of 
all daughters, it devolves on the soa. Coleb. Da’, bha’. p. 56. 


444. Qn failure of either of the daughters who have, or are likely to have, 


male issue, the other takes the successiont. 


* W. Da. Kra. Sang. pp. 45, 46. Coleb. Da’. bha’. pp. 85, 100. Coleb. Dig. vol. LIT. pp. 588 ---590. 
Macn. H. L. vol. I. pp. 88,39. Elb. In. p. 85. : 

t The order of succession is this: first the property goes to the maiden daughter; then to one be- 
trothed ; for she is superior to the married daughter, because she belongs to the same original family (go- 
tra) with her parents. On failure of such, the property devolves on the married daughter, that is, one 
who has a son, or who may be expected to have offapring. If there be none such, it goes to any other 
daughter.—Srikrishna and Achywts. Coleb. Da’ bha’. p. 85, Note. 

t Coleb, Da’. bha’. p. 100. * 
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VYAVASTHA-DARPANA. 7&8 


I. The above text of Goutama, and the above explanation thereof by Srikrishna, Authority. 


II. The above passages of the Dayubhaga. 


445, If there be none of either of the above descriptions of daughters, the  Vyavartha’. 
barren and widowed daughters have an equal right.* 


a 


The right of the barren and widowed daughters to succeed, notwithstanding they confer no Reason, 
direct benefits through the medium of sons, 1s yathered from the text of Guuéama above quoted, 
which declares the right of succession by the daughters generally, whether married or unmarried. 
W. Da. Kra Sang. p. 47. 


446. On failure of either of them, the other sueceeds.t 


~ 


V vavasth a” 


By the term “daughters” the right of all the daughters being generally declared, and it be- 
ing said that on failure of all daughters the succession devolves on the son, the son and the rest, 


are net entitled while any of the daughters, from the maiden to the widowed, exists. 


447. Here, however, on the death of a maiden daughter, or of one affianced, | Vvavastha’ 
in whow the succession had vested, and who having been subsequently married, is 
ascertained to have been barren, or on the death of a widow who has not given birth 
to a son, the succession to the property. which had passed from the mother to her 
daughters, would devolve next on the sisters, having, and likely to have, male issue, 
and in their default, on the barren and widowed daughters ;—not on the husband of 
such daughter above mentioned in whom the succession had vested.---W. Da” Kra. 

Sant. pp. 46,47. See Elb. In. p. 89. 


For the right of the husband is relative to the woman's separale property ; and wealth which 


Reason. 
has in this way passed from one to another, (being ancestral property descended by inheritance}) can 
no longer be considered as the ‘woman's separate property’ this must be understood. bid. p. 47, 
448. On failure of all daughters, the son has a night to succeed.* Vyavantha’. 


* W. Da’. Kra. Sang. p. 46.  Coleb. Dig. vol. III. p.  Coleb. Da” bha’. pp. 85, 46, 100. 
Macn- H. L. vol. 1. p. 39. Elb. In. p. 85. 


+ Coleb. Da’. bha” p, 100. ¢ This much appears to have been omitted in the translation by Mr. Winch. 
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1. “Mule issue of the body being left, the property must go to them*.”— Boudhdyanc. 
Il. “Let daughters divide their mother’s wealth; or, on failure of daughters, her male 
issue.”*- -Narada. 


IT. “ But, on failure of daughters, the inheritance belongs to the son."*-. Aafydyana, 


IV. “Daughters (i) share the residue of their mother’s property,* after payment of her 
debts; and the male issue succeeds in their default.”*—Jdgnyaraliya. 


(i) The word “daughter,” in the text of Vajnyaralkya, having the termination of 
the first or nominative case, und the pronoun (“their”) having that of the fifth or ablative, can- 
not be connected with the term “ issue,” by construction, which requires the sixth or relative case. 
But this term governs the word “ mother” notwithstanding the intervention of mediate terms. 
‘Thus then, with the certainty, that ‘issue of the mother” is here intended, it is reasonable to 
interpret ixsue of the mother [as signifying son] in the texts of Narvda and Kélydyana : for there 
can be no contradiction [since the passages must be presumed to be grounded on the same reve. 
lation.] Moreover, contormably with the text of Boudkayana, “Male issue of the body be- 


’ 


ing left, the property mist go to them ;” and because [the son, as immediate issue of the, mo- 
ther, is] nearer of kin [than the daughter’s son, who is a mediate descendant ;] it is reasonable, 
that the son born of her body should have the right of succession to his mother’s property, and 
not the daughter's sun, who is a mediate descendant not burn of her persou. Coleb. Da bha’. 
pp. 84, 85. 


Thus by the terms “tale issue,” in the above text of Jagnyaradkya, the nght of the son to 
succeed on failure of daughters is declared.—See DayakramaSangraha. p. 47. | 


' 449. In default of the son, the daughter's sun imherits.t 


For it is reasonable that, since the daughter’s claim is preferred to that of the son, the son of 
the debarred son should be excluded by the son of the person who bars his claim. W. Da. Kra. 
Sang. p. 45. | 


450. Failing the daughter’s son, the sun’s son succveds, and in his default the 


great grandson in the male line.t 
According to the degree in which benefits are conferred by them. W. Da’. Kra. Sang. p. 44. 


451. In default of the great grandson in the male line, the son of a rival wife 


succeeds. t 


* Coleb. Da. bha”. pp. 82—85. W. Da” Kra. Sang. p. 48. 

* The cause of daughters being preferred to sons, and daughters’ sons to sons’ sons, in the succession 
of the stridkan received at nuptials, appears to be that a male child is procreated, if the seed predomi- 

“e, but a female, if the woman snlr.s op most to the fetus. Thus Manu :-~-“ But a boy uw in truth 

_, duced by the greater quantity of male strength, a girl by a greater quantity of the female ; by equa- 
lity an hermaphrodite, or a boy and a girl ; by weakness or deficiency, 1s oocasioned a failure of concep- 
tion” Ate I. v. 49. ? 

t W. Da’. Krew’. .p. 48. Ooleb. Da”. bha’. p. 100. Coleb. Dig. vol. II. pp. Maen. H. L. vol. 
Ip. 40. Elb. In. aig s : Be re 
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“The mother’s sister, the maternal uncle’s wife, the paternal uncle’s wife, the father’s sister, 
the mother-in-law, and the wife of an elder brother, are declared similar to mothers. If they 
leave no issue of their bodies, nor son, nor daughter’s son, nor son of those persons, the sis- 
ter’s son and the rest shall take their property.” The term ‘ eon’ in this text of Vrikashpati is 
intended to propound the right of succession by the son of a rival wife; otherwise, it 18 use- 
less to consider it as a discriminative of ‘ Ourasa,’ meaning of itself ‘legitimate issue ;’ and 
it would also follow that the younger brother of the woman’s husband and the rest would 
have a right to succeed, notwithstanding the existence of the son of a rival wife—See W. Dé. 
Kra. Sang. pp. 48, 49. 


In expounding the text of Vrihashpati,above cited, Jimutavdhana says: “Both son and daugh- 
ter are here signified by the terms ‘ issue of the body.’ For they bar every other claimant. By 
‘son’ is meant the child of a rival wife. For a passage of law expresses, ‘If among all the wives of 
the same husband, one bring forth a male child, Manw has declared them all, by means of 
that son to be mothers of male issue.’ Nor is the term ‘son’ an epithet of ‘issue of the body :’ 
for it would be superfluous; and the sister’s son and other remote heir would have the right of 
succession, though a son of a contemporary wife be living. If there be no legitimate son or 
daughter,* nor a son of a rival wife, the right of succession devolves on the daughter's son :” 
(Coleb. Da’. bha’. p. 96.)¢ And thus he holds that the son of a rival wife is entitled in prefer- 
ence to the daughter’s son. Sritrishna Torkalankara, however, has laid down that the son of a 
rival wife is entitled to inherit after adaughter’s son, son’s son, and son’s grandson in the 
male linet Aaghunandana, Jagannatha Tarkapanchdnana, aud the rest, have also done the same ; 
and the doctrine laid down by these is most prevalent as well as consistent; for Manu says: 
“ Between a son’s son and the son of a daughter there is no difference in law; since their father 
and mother both sprung from the body of the same man,” and accordingly a daughter’s son 
is by reason of consanguinity preferable to the son of a rival wife. 


* In Colebrooke’s translation of the Dayabhdga the words ‘nor a grandson in the male line’ are insert- 
ed botween the words ‘daughter’ and ‘the son of a rival wife.’ But 1 do not find such reading in any of 
the editions of the original. The reading to be found in the printed copies of the Ddyabhdga in the Sanskrit, 
is “ If there be no legitimate son and daughter of the body, nor a son of arival wife.’ Maheshwara has 
rejected the words ‘nor a grandson’ as unnessary, and improperly introduced ; and Raghunandanca has al- 
together omitted them. Mr. Colebrooke, after citing Makeshwara and Raghunandana, seems by hia silence 
to have spproved of the reading adopted by them. The words in question have not therefore been inserted 
here, being as they are quite unnecessary, and because the only result of their insertion would be that the 
daughter's son would be entitled to succeed after the legitimate son and daughter of the body, the son's 
er ies the son of a rival wife; but such order of succession is not also respected for reasons already 
S ; 


t This passage is censured by Srikrishna, who shows, by very satisfactory reasoning, that the 
daughter's son ought to inherit before the son of a contemporar wife. Achyuta considers sha reailing of 
the text to be questionable ; and Makeshwara pronounces it to be spurious ; he also rejects the words “nor 
& grandson” as unnecessary and improperly introduced in this place. Baghunandana, in the Déyatattwa 
copying Jimiutavdéhana’s argument, omits this passage altogether; and the author of the Virmitroyaya 
has substituted one of quite different import.—Coleb. Dha’. bha’. pp. 96. 


$ Soe Sri-krishua’s Commentary on the Déyabhdga, Sans. p. 113. W. Da’. Kra. Sang. p. 48. 
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‘The eon of 2 rived wife? includes glag the sicter he eon : + for the grader is van em- 
slaves indefinitely; and by means of her offspring, she becomes the giver of funeral oblations, 
tothe husband of the woman and his ancestors to the third degree.—-Srikrishna.* 


The term ‘son’ jnalaias ai acer sons. — dehyste, fe * 


452. In default of the son of a rival wife, Hise are ee vl failing Vyavesthe: 


him, her great grandson.t 
Since they both present oblations to her husband in which she also participates.t 


By the pronoun in the phrase “son of those persons” the woman’s own issue and the 
child of a rival wife are signified —Therefore, their sons have a right to inherit; not the son of 
a daughter’s son also, for he is excluded from the oblation of*food at obsequies—Coleb. Da. 


bha’. p. 97. 


The order of succession in default of heirs, as far as the great grandson in the male line of the 
rival wife, will be found in the succession to a childless woman’s separate property, q. v. 


SUCCESSION OF A WOMAN’S CHILDREN TO HER AJOUTAXA} PROPERTY. 


To a woman’s separate property not received at her nuptials,{— 


453. First, the maiden daughter and son succeed together.§ 


I. All uterine brothers are entitled to the wealth equally ; and so are unmarried sisters.— 
Shantha and Likhita.—Coleb. Da’. bha’. p. 79. 


II. ‘A woman’s property is common to her sons and unmarried daughters when she is 
dead; but if she leave no issue, her husband shall take it, her mother, her brother, or 
her father.”—In the first half of this text of Devada the words “sons and unfnarried daughters” 
being exhibited in the conjunctive compound (called) ‘Dwanda,’ and because the words “ common 
‘o” are here expressed, it results that the son and the unmarried men possess the right of 
inheritance together. W. Da’. Kra. Sang. p. 54. 


Here it is expressly declared that the mother’s goods are common to the son and unmarried 
daughter: and if the maiden daughter were exclusively entitled to the whole of her mother’s 
estate, the especial texts of Manu and others, concerning the wealth given at the nuptials, would 
be unmeaning ; since she would have the right in all cases indiscriminately.—Coleb. Da’, bha’. p. 79. 


* Coleb. Da’. bha”. p. 96. 
reas Kra. Sang. pp. 53, 64. Coleb. Da’. bha~. p. 100. Macn. H. L. vol I. p. 89. Eilb. In. 


ue i syouteke'— (property) received at nuptials : ‘Ajoutaka’—property not received at nuptials. See 
§ Coleb. Dav. bha’. p. 100. W. Da’. Kra. Sng. p. 54. Macn. H. L. vol. I. p. 89. Elb. In. p, 95 
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454. In default of either of them, the other succeeds. ® 
455. In default of both these, the married daughter who has, and the mar. 


ried daughter who is likely to have, male issue, equally succeed.* 


° 


Because the following text of Mérada declares :—‘ In default of a son, let a daughter take 
the succession, for they are both offspring alike :” and because oblations at the parvanat sréddha 
are presented by the daughter through the medium of her son, to the husband of the woman, in 
which she participates.*+—W. Da’. Kra. Sang. p. 55. 


456. In default of either of them, the other succeeds.* 


457. On failure of both of them, the son’s son succeeds. ® 


For he presents in the pérvasat srdddka an oblation to the husband of the woman, of 
which she partakes.—-W. Da’. Kra. Sang. p. 55. 


458. In default of the son’s son, the daughter's son succeeds." 


Because it is reasonable, since the married daughter is debarred from the inheritance by the 
noni, that the son of the debarred daughter shall be excluded by the son of the person who bars her 
claim (Coleb. Da’. bha’. p. 81;) and because, from the expression ‘like the son’ in the following 
text of Manu, ‘A daughter’s son delivers him in the next world dike the son of a son,” it resulta 
that, when there is no longer an adverse claim, the daughter’s son has a right to succeed after the 
son’s son (See W. Da’. Kra. Sang. pp. 55, 56;) also because in the above text the daughter’s 
ron being considered somewhat inferior to a son’s son, it is proper that the latter be preferred 
tu the former or the former inherit next after the latter. | 


459. In default of the daughter's son, the great grandson in the male line 
succeeds.} 


560. Failing him, the son of a rival wife, her grandson and great grandson in 


the male line, succeed successively.t 


Since all these present funeral obletions to the husband of the woman, in which she partact- 
pates—-W. Da’. Kra. Sang. p. 56. 
“9D Sag pp BHC. 9 100. Hh Uap. te Men. 3 
vol, J. p. 40 
T See Ante, p. 25, note. 
+ W. Da” Kra. Sang. p. 56. Coleb. De pha’, p. 100. Meco, H. L. vol. I: p. 40. Elb. In. p. 87. 
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561i, Next-to them, the:cbarrew'and widowed daughters ihherit together.* * 

For they too rank among the progbay of the woman, andthe right of the husband and the 
rest to inherit is only in the cave of a fuilure of progeny generally.—Sce Coleb. Da’. bha”. p. S1. 
W. Dé. Kra. Sang. p. 56.0 


462. . Failing either of these, the other succeeds, 


Aveording to Jimétavasana the barren and the widowed daughter succeed in default of heirs as 
far as the daughter’s son (See Coleb. Dé. bhé. p. $1): but secording to Srikrishaa Tarkélankara, 
the great grandson in the male line succeeds in default of the daughter's son,after him succeed the 
son, grandson, and great: grandson in the male line of the rival wife, then the barren and 
(childless) widowed daughters are entitled to inherit. (W. Da. Kra, Sang. p. 56.  Coleb. Da. 
bha’. p. 100.)——The doctrine of Srikrishng is prevalent, and respected in preference to that of 
Ji mutavahana. ‘ . 


SUCCESSION TO A WOMLN’'S SEPARATE PROPERTY GIVEN BY HER FATHER. 


To the property given to a woman bv her father at the time of the wedding, 


oy antecedent or subsequent to it,t— 


463. A maiden daughter succeeds in the first instance.t 


~ -—-— ~~ rey 


* W. Da’. Kra. Sang. pp. 56,57. Coleb. Da’. bha® pp. 81,100. Elb. In. p. 87.—See Maen. H. 
1. vol, I, p- 4A), 


heed 


+ W. Da’ Kra, Sang. p. 56; and supra, p. 800. Da“. bha’. Sans. p. 116. Elb. In. p. 87. 


t In Colebrooke’s translation of Srikrishna’s summary of the settled order of succession to the atri- 
dhan, there is a separate section or paragraph treating of the order of succession to property given by a 
father af any time other than the wedding, but there is no mention as to what is the order of succession 
tu property given by a father at the time of the wedding : it must therefore be inferred that, according to 
his translation, the order of succession to such property is the same as that to property received by a wo- 
man ut her nuptials from any other person; but such is not the case. According to the doctrine as cur- 
rent in Bengal there is no distinction between the property given by a father to his daughter-at the time 
of her wedding and that given by him to her at any other time ; aud accordingly there is but one order of 
succession to property given by a father (at any time whatever, ) which order is the same as that laid 
down in the said section of the translation. There is in the original a little (sanskrit) word -apt’ (also, - 
even) added to the words ‘joutakdtirikte' (besides, or, other than, the property given at the time of 
tadding,) which (api) includes in the above section the order of succession to property given by the 
father at the time of wedding aa well as that given by him at any other time: had this word (api) 
not been omitted in the translation, it would also have been of the same import; as the passage would 


then have been “in the case of property given by the father at a time even other than that of the 


wedding,” instead of “in the case of property given by the father at any other time than the wedding,” 
and thus it would have comprehended also the order of sucvession to the property given by the Cather at 
the time of wedding. The little word (api) above sliuded to must have been inadvertently vyerlouked by 
that learned translator, or be would have made some remark upun the asme: more especially as he clearly 
saw that in the Dayakramasangraha, ( which was respected by him in preference to all other Bengal antho- 
rities, and the author whereof is the same (Srikrishna) as'that of the summary in question,) the order of 
wuccession to property given by the father at the time of wedding is the same as that to property 
given by him at any other time; that that order is separate frum the rest (See W. Dav. Kra. 
Pp. 57,58 ; ): and that the word ‘api’ is also used im the text of the Diy ibhdya (tho original of the 
summary im guestion, ) where it is rendered by him by the word ‘even,’ which indicates that the order 
of succession to property given by a father at his daughter's wedding is the same as to that which is 
given to hor by him at any other time (See Coleb. Da’. bha’. pp. 88, 300, and expr, p. 800. ) 
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wnew. A mead beer | ” mn aw a avve ; oi ‘i mae ; me ee a, cesses 7 = ae rae pecaem vr ee, yun . A . as a way 
‘any Hlustiative recitation (akwidda,) “Thus it is stated in'the Ddyebhdga -( see; p. 88. )W. . Da’. 
Kray Sang.’poB8) 6s ee aw | | | 


464. Next a son succeeds.t 


465. Then a daughter who has, and one who is likely to have, male issue, 


succeed together.t 


466. - After them the daughter's son,t then the son’s son, after him the , great 


grandson-in the male line. 


467. Then the son of a rival wife, and her grandson, and great | grandson iD 


ws re fee 
the male line, succeed one after another.t 
* a 


468. Next to these, the barren and widowed daughters inherit together.t 


___ It is morover a matter of regret that Sir William Macn 
trinslation in quéstion by having it collated with the origina 
in his work copied the said translation just as itis; and 
the errora, readered his chapter on etridhan the more defective as well. as erroneous by omitting from 
the translation some passages which in certain cases may lead to a course different from that shown in the 


very translation of his master. ae aa 

@ Mrikrishna Tarkélankdra in his commentary on the Ddyabidya, nas followed hia author in taking 
the word ‘kanya’ in its legal sense to be ‘a maiden datighter,’ and has accordingly laid down that a maiden 
daughtér siteceeda in'the first instanco; next a son; then a-daughter who has, and one who .is likely to 
‘have; male iespe; after them the daughter's son, the son's eon, &e. But in his Déyakramasangraka, taking 
the sald word ‘kanya’ in its-general sense ‘ duughter,’ he has held that, in regard to the wealth given by s 


fother to 8 wamen,at. the time of the wedding, or antecedent or subsequent to it, 2 maiden daughter inhorits 


iy ve 


Hoh nied pao -° after Her, a married daughter who has, and one who is: likely to have, male issue, in- 









hi fiers niext the ‘succession:. devolves .on'the barren ‘and widowed daughters ; nnd in default of 

all daughters, the son andthe rest succeed, as in the ease of property received at, nuptials.” “I adopt his 

former exposition; because, bein; a6-#t, is consonant, with the Ddyabhaga, it is respected above that.in the 
1 Riv? Sn eee eam Sart g iw oe? fy iain and eae 


t Coleb, Dar. bhar p, 100 Maco HL vol, I p 40 See Elb."In: p. 87." 
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VYAVASTHA-DARPANA. Rd 


If. “ Immovable property, which has been given by parents to their daughter, goes always 
eto her brother, if she die without issue.*—Vriddla Kédtydyana. 


(e) For it appears that the brother’s right of succession is founded simply on her leaving no 
issue. The remark of Viswardépa, that property of a childless woman married by any form of 
nuptials, from that of Bradma to that of Piskdcha, goes to her brother, should therefore be re- 
spected, Under the term “immovable,” the same must be true of other property by the argu- 
ment a fortiori,t exemplified in the loaf and staff.* 


III. Wealth received by a woman after her marriage, from the family of her father or 


mother, or of her husband, goes to her brothers,* 


464. In default of the brother, the mother succeeds; failing her, the father 


sneceeds.* 


“The sister’s fee belongs to the uterine brothers; after them, it goes tu the mother ; 


and next to the father, Some say, before her.”’*—CGoutuma. 


‘The meaning of the passage is this: in the first place that property goes to her brothers 
a! the whole blood. But, on failure of them, it belongs to the mother. Ja her default, it de- 
nodres on the father, Some say before. This is stated as the doctrine of others.* 


Therefore, the property goes first to the whole brothers; if there be none, to the mother ; 
if xhe be dead, to the father.* 


465. On failure of these, it devolves on the husband,* 


That, which*has been given to her by her kindred, goes, on failure of kindred (0), to her hus- 


hand .*— Kdf/ydyana, 


(o) By saying “on failure of the kindred,” the failure of brothers is likewive indicated. For, 
since the parent’s right of succession is in default of brothers, (the failure of the preferable claim) 
must be concluded bythe argument a fortiori, exemplified in the case of the loaf and staff.t 


* Coleb. Da’. bha’. pp. 90-95. W. Da’. Kra. Sang. pp. 50-~63. 


t That is, a staff having been thrust through a loaf, the loaf is missing, and the staff is observed to 
have been knawed by rats: it is concluded, that the loaf has been devoured by them. This example of 
analogy, to which frequent allusion is made, in argumentative writings, 18 variously stated. According 
to one explanation, the reasoning, exmplified by it, is analogy drawn from association. According tv 
another, it is an argument @ fortiori. See Coleb. Da’. bha’. p. 30. 
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VYAVASTHA-DARPANA. 8.16 


Sucoession fo a childleas® woman’s property nol given by her parents, and not received asa fer 
or gratuity, or gift subsequent. 


If a childless* woman was married according tothe form denominated Brahiny, 
fora, Avsha, Gandharra, or Prajdpatya, then, to her separate property, not given by 


her father,t or kindred, and not received as fee or gratuity, or gift subsequent. 
466. Virst ber husband succeeds.4 


{. The wealth of a childless* woman, married aceording to the form denominated Brahe 
» the remaining four forms, goes to her hushand.§—Manx. 


It. The separate property of a childless woman married in the form denominated Bradun, or 
in any of the four (unblamed forms of marriage) goes to her hushand (a).§—/dgayaralkya, 

(a) ‘The four forms of marriage, at the head of which is that called Brahma, are here intended. 
hose four are the Dowa, A’rsku, Prajapatya, and Ghaadharva: with the Brahma, they make 
hve. Bor Manu hus specified five: namely, “the ceremonies called Brddmu, Duiea, Arsha, Gandhar- 
ra and Praydpatya.’§ Va, bha’. p. Ss. 


467. On failure of her husband, her brother is the next successors 


46%. In default of the brother, the mother suceceds . in her default. the tather 


is the sueeessor.§ 


But if she were married according to any of the three forms of marriage, 
tvled Asura, Rdkshasa, and Poishacha, then to her separate property of the above 


description, — 


479. The mother succeeds first ; failing her, the father ; in his default, the bro- 
: . 
ther: then the husband is the successors 


In default of successors, including the barren and widowed daughters, the succession de- 
volves in due order, by the rule of analogy, as in the case of wealth received at nuptials, viz. 
on the woman’s husband, brother, mother, and father, 1f she were married according to any of 
‘he five forms denominated “ Brahma,” and the rest, and if she were married according to any 
ot the three forms, styled A’sura, &c. on her mother, father, brother, and husband.—W. Da’. Kra. 
Sane, ?. 57. 


* *Childless’--that ix, destitute of a son, daughter, the son of a rival wife, son's son, daughter's 
sun, son’s grandson (in the male line, ) and the rival wife’s grandson and great grandson in the male 


‘ine --Srékvishna’s commentary on the Dédyabhaga, Sans. p. 94. 


+ See ante, pp. 798, 800. * See ante, pp. 802, 804. ° 


s W. Da. Kra. Sang. p. 49--57. Coleb. Da’. bha’. pp. 84—90 and 100. See Macn. H.L. vol J. 
vp 39,40. Elb. In. pp. 85 87. 
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VYAVASTHA-DARPANA. 808 


Succession of heirs in default of successors as far as the husband, mother, brother, and father to any 
description of separate property of a woman married according toany form of marriage. 


Then to any description of the separate property of a woman married ac- 


cording to any of the forms of marnage,— 


470. First the husband’s younger brother succeeds.° 


In default of suceeskore down to the father, in respect of wealth received at nuptials 
solemnised according to any one of the five forms of marriage, denominated Bradma and the rest, 
and on failure of successors down to the husband, in respect of wealth received at ouptials, 
celebrated according to any one of the three forms stvled A‘svra, &c., as well as in the case of 
all other peculiar property of a woman, the succession devolves on the hushand’s younger brother: 
for the right of the husband’s younger brother and the rest to succeed at that time has been 


propounded by Mrifaspat in the following text: 


“The mother’s sister, the maternal uncle’s wife, the paternal uncle’s wife, the father’s sister, 
the mother-in-law, and the elder brother’s wife are pronounced similar to mothers: if they leave 
no issue of their bodies, ner son, nor daughter’s son, nor son of those persons, the sister’s son 
and the rest shall take the property.’’t 


Bat the order of succession prescribed by the above text is not to be respected ; for if this 
were the case, it would follow that the husband’s younger brother succeeded Jast, and this 
would he improper, since he confers greater benefits than all the others who are specified in’ that 
text; and the following texts of A/auu: “To three ancestors (i.¢. the father, paternal grandfa- 
ther and great grandfather) must water be given at their obsequics ; for three is the funeral cake 
ordained : to the nearest. sapzinda the mbheritance next belongs,” ure recited in a treatise of in- 
heritance, fgr the purpose of exhibiting that the order of succession takes place according to the 
greater or less benefits conferred ; otherwise, the introduction of them in such a treatise would be 
useless ; consequently the order of succession must be understood as taking place according to the 
proximity of benefits conferred, and, this being the case, the order inferrible from the spirit of the 
text, rather than that derived from the letter of it, must be respected. Therefore the husband’s 


* W. Da’. Kra. Sang. p. 59. Coleb. Da’. bha’. pp. 97, 98, and 100.—Vide Maen. H. L. vol. J. pp. 8¢ 
40. Elb. In. pp. 86, a7. a. oars 


_— The word issue (ouraaa) in this text implies both son and daughter. ‘ Nor son, must be con- 
ridered as intending the ‘ son of'a rival wife. Jt must not be supposed discriminative of the word 
tsaue, wince it would be unmeaning, and it would follow that the succession devolved on the husband's 
younger brother and the rest, eyen while the son of a rival wife was existent. ‘ Nor son of those per. 
tons.’ here by ‘ thoee persons’ the son, and the son of a contemporary (or rival) wife are intended : 
; ‘i ce ee refer 2 - ee con cence iar te for the damsel's son 18 Included in 
the forest peta is § oe a i re ae eit : cae oe no oe its, being Incompetent to present 
ua cr te pel: eee 16 woman's vushand.) | y the term ‘Ta or (of nor, ) the sons of the son, 
rival wife are tu be understuod.---W. Da’. Kra. Sarg. p. 60. 
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younger brother is the first entitled to the succession, because he presents oblations to the woman, 
tu her husband, and to three persons to whom her husband had to offer oblations, and he is more- 
over a sapinda.-—W. Di. Kra. Sang. pp. 59—62. 


Sinee the text (of MrvAasnat:) enumerates Sister's son,’ §e, if the order of suecession conge- 
quently be, first, the sister’s son, then the husband’s sister’s son, next the child of the husband’s 
yotmeger brother, afterwards the cluld of the husband’s elder brother, then the son of the bro- 
ther, alter him the son-in-law, and subsequently the younger brother-in-law, the right would de- 
volve last of all on the younger brother of the husband, contrary to the opinion and practice of 
venerable persons, therefore, the text is propounded, not as declaratory of the order of inheritance, 
bnt as expressive of the strength of the fact, (namely, of the bencfits conferred.) ‘Thus it is de- 
clared by Mana, under the head of inheritance: “'To three ancestors must water be given at 
their obsequies ; for three is the funeral oblation of food ordained: (he fourth is the giver of 
oblations; but the fifth has no concern with them: In hike manner ddgayaralkya shows succes- 
aun to property in right of the funeral ghlation:  “ Aran these (sons of various descriptions, ) 
the next in order is heir, and giver of oblatiuns, on fiuulure of the preceding.’ The son's pre. 
forable right too appears fo rest on his presenting the ereatest number of beneficial oblations, 
and oon his rescuing his parent. from hell. And a passage of Priddha Shatatapa expressly 
provides for the funeral oblations of these women: “ For the wife of a maternal unele, or of a 
ester’s son, of a father-in-law, and of a spiritual parent, of a friend and a maternal grandfather, 
as well as for the sister of the mother or of the father, the oblation of food at. obsequics must 
be performed, Such is the settled rale among those who are conversant with the Vedas.” This 
then is the order of suecession, according to the various degrees (of benefit. to the owner of the 
property) from the oblation of food at obsequics. In the first place, the husband’s younger 
brother is entitled to the woman’s property ; for he isa kinsman (sapénda,) and presents oblations 
to her, to her husband, and to three persons to whom oblations were to be offered by her hus- 


band.-—Coleby Da. bhat pp. 97, 05. 


471. In his default, the succession devolves at once upon the,sons of the hus- 
band’s younger and clder brothers,* 


Because they present oblations to the woman, to her husband, and to two persons to whom 
ber husband had to offer oblations, (namely, to his father and grandfather,) and they arc moreover 


within the degree of relationship termed ‘sepinda, 
472. In their default, the (woman’s) sister’s son, though not a sapinda, is 
entitled to the succession.* 


For he presents oblations to the woman, and to three persons, namely, her father, and 
the rest to whom her son was bound to offer oblations. 


* W. Da’. Kra. Sang. p. 62. Coleb. Da’. bha’. pp. 98, 100.—Pide Macn. H.D. vol. I. vp. 
Eb. In ae g. p pp. 98, acn vo pp. 89, 40. 
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473, Failing him, the husband’s sister’s son (is heir.*) Vyavasthe: 
For he presents oblations to her, to her husband, and to three persons to whom her husband Reason 
had to offer oblations.* 
474. In his default, the woman’s brother's son succeeds.* Vyavastha: 
For he presents oblt ions to the woman, and to her father and grandfather. Reason 
475. Failing him, the son-in-law succeeds. Vynvasthu: 


Since he presents oblations to his father-in-law and mother-in-law.* 

This order of suecession must be assumed; and the mention of ‘a sister’s son,’ and the rest, 
(in the text of Frihaspufi cited,) was intended merely for an indication of the heirs, without 
apccifying the order in which they sueceed.-—-Coleb, Da, ha. p. 99. 

Frihasnati’s text above quoted, propounds therefore merely the right of succession by the 
persons above mentioned, and is by no means intended to exhibit the order in whieh they suc- 
ceet.—-W. Da. Kra. Sang. p. 63. 

476. In default of heirs as far as the son-in-law, the father-in-law succeeds, — Vysvastha’ 
after him the hv«band’s elder brother.* 

477. Inthe next place, kinsmen allied by funeral oblations (sapindas)t suc- ' 
cecd in the ordcr of proximity.* 

On failure of . hese six,t it must be understood that the succession devolves on the father. Authonty 
in-law, the husband’s elder brother, and the rest, according to their nearness of kin, (the nearest 


sapinda being the heir. )—Coleb. Da. bha~. p. 99. 

478, In default of the sapindas, the sakulyas (distant kinsmen connected by — vyavastha 
family)t are heirs; after them the sumanodukas (persons allied by similar obla- 
tions of water,)+ succced in the order of proximity,” , 


The heirs to a stridhan as recognised by the Dayalhdya are as far as the sapindas ; to which 
have heen added the safulyas and samanodakas by Srikrishua in his commentary on the 
Dayabhaga, as well as in the Dayakramasangraha ;§ im the latter it has been morover laid down that 
persons descended from the same patriarch in the male line (samana-prararas,) succeed in the same 
way as to the property of males.-G The order of succession to a childless woman’s s/ri/ian in de- 
fault of heirs as far as the eepindas, being established according to nearness of kin, just as to 
the property of males, that order is not inapplicable here. But if such order be followed in the 
sucecssion to the s¢ridhkan, persons bearing the same family name (semdnagotra) should succeed before 
those descended from the same patriarch (samdna-prarara,) inasmuch as they being descended 
from the same primitive stock as well as patriarch, are more nearly allied, and therefore prefer- 


* W. Da’. Kra. Sang. pp. 62, 63. Coleb. Da’. bha”. pp. 98—100. See Macn. H. L. vol. 1. pp. 89: 
#0. Elb. In. pp. 86, 87. 

+ See ante, pp. 283 --287. 

{ Six enumerated from the husband’s younger brother to the son-in-law, See ante, pp. 808—812. 

§ Coleb. Da’. bha’. pp. 115,116. W. Da’. Kra. Sang. p. 29. 

‘§ ‘the portion in Italica is omitted in Mr. Wynch’s translation: the original of this portion will 
be found in the Sanskrit text printed by him and annexed to his translation, as well as in the other Editions. 


ENC) UWIAA | 


RF BMGT, KHOI OT) eH AUNT IAT AMT ANA CHA CFCS Se Biery 
Borns wigaig sey ca | HAR HAHA GAIT HAA AMG AVI ToT] STE | waray 
wineane ice fafa stares ca— aseraierz sem aca Aes canfamerafaaias, 
mfanife alecn > amaatfestae#—adts ab acre Bo CT gia Her ATE CATR 
yaracay wiasial wanted @ guiaua aes ues: Bae Aart wstaremy 
aieyes aren fafas sony Fd eecwey, few BH Bruataig aq vfgca wage 
MCAS Bor Suan arma ales, mea aia, Bea [awa sas wofcag zee eEcw rar 
" HHT LBA 


foals atwacs Te @ er eeu] ost ay BR fay cas aT, 
Aievcag ARS S greats TT | 


w.. ca a} franca fess oi ma fam] sae YH Go as cog aaa] wa, oF 
enon fie] @ alg HUNTS BT GAS asta, G aww faa aguiass yawas 
wife ca, ral forgamcra aie a acy Bl fet SRcw Secvijcaa capa Ufvsry Bes ? 

wa va ysinge |. 1 BRS ATA, 213 ala canifes ayaa fear Bs. yeaa alaafa | 
jars fagtayara wrcoticag fa] 2 aa Wee aatcs vatieaify sFcm iva caia Bfesta TIF alw cata 
5 eal Sal qua SA US ELA Sirsa faaiesa ain falaw fais farws escat 

ain aq 6 aie afara ASA ALSIAA GiTial @ Borate, ayaa ott sfay) 738” 

Bia aR sls) ROT be MAL TAT MA —-aaia-—capatare Sere a. 
S(G1 cara, fa, a, %, VowmA 9, J, ved I 


ai cea fray faw saita fare sty wists as faq tix alse cay, @ Ufa 
BC BAY VIR AT CBM SLT! A Sq OF SAT | YH AAT] Waca, Boys a faay ada waa 
atte, (oa) haw gyre eee Broan faqatcra wf aria es Biers caq) AS 
BT UFCHCS a AeA (BN aH HB) ager ca Bela Sgife Barifor! ans WITT 
@ Ha BY via fag fe ai ¢ 


ataty teca gare BR fen 3A WBA Bfesta ayifeain, Sieics 2 acEa cata Tatfesta a 
agin atau wfewt UIAG, Se SHS GE a faacng cq caja |r Vata Bizi Wag | 
SU GH TANstA w 


cat gafayiatews care’ rete) calaaie-—aatn—gaatns cas, fA, A, &, Ft, 


0, ASA] ry, AVI 


OWL A Bw. me me. 


t yO straw cy cB aawarg faratets fear, @ Wags otfees stoi wtferne vty was: Wes 
AY. OG! Galcata Wheatfears warpaita VT ats | tel ufe Blea SVG Bes S sayz afaray ales 
gartfeaifant at) caaatha aieerag Catt 

Vary fa wea fe qewacata an vateats fewrs micas acw formal. aay Se asa 
eizica Seba etea face aed wari ouraal Slea fears an. canal ota zBra, & eas) YETI 
afas youtfestize, iwiyrg heafarre wtergaica Bw aolrpeceity saacag (wdte se ET 
azaqz) afes gastiesin Ets: | 


VYAVASTHA-DARPANA. 814 


able to the semdua-pravaras: the suecession of the saméxa-gotras may, however, be deduced from 
the above passage, they being included among the samdna-prararas. But to be heirs to a woman's 
peeulium, persons of the above deseriptions should be inhabitants of the same villazo with her, 
It has subsequently heen laid down in the suid work that, “failing all these, in the cage of property 
of a drdhaani woman, bradmanae, inhabitants of the same village, exceedingly learned in the Fedus, 
are entitled to the succession. But in the ease of the property of women of the Asdetriya 
and other tribes, the king is exclusively entitled to the inheritance.”"* This also appears fo have 
pean established in accordunce with the order of succession to the property of males, aa kid down 
in that book, wherein it will however be found that, even to the property of women of the Asdetriya 
and other classes, drd4menas of the above deseription succeed before the king, and that the king 
can never snecoed to a drdimani’s property, which must be taken by a dradantna, See anfe, pp. 
249—2933. 


Legal Opinions delivered in, and aduilted by, the several courts of’ judivature, and exa- 
mined and anuroved of, by Sir Wilham Macnaghten, 
Q. A woman, having‘purchased some landed property with her own funds, died Jeaving 
eons and a grandson, whose father died before her, Tn this case, will the whale property left by 
her devolve on her sons, or has the grandson any rieht fo share if with his uneles ? 


R. Under the circumstances above stated, the sons of the deceased woman are entitled to A woman's propor. 
fy goes to her sons, 
to the exclusion — of 
died has no right to taheritanee, Should there be any maiden daughter, a staal] portion must he her prandson, whose 
father bed befure ber 


her entire estate which bad been acquired by herself The grandson whose father previously 


given to defray her nuptial expenses.t 

Authorities. —- Vine --— When the mother is dead, let all the uterme brothers and uterme 
asters equally divide the maternal estate.” 

Dacca Court of Appeal, May 2]st, }S11.  Raghunandan Sarma’ rersve Gopt Na‘th Bhattn. 
eha’rjya and others. Maen. UH. L. vol. TD. Ch. TE. Cased, p. 12 

Q. A Hindvo, on the marriage of his daughter, zave her one beeghr of land as ( sontuka ) 
peenliar property, which she enjoved daring her life-time. She was survived by a daughter and 
son, the latter of whom took and retained possession of the property. Before Ins death, he 
gave the land in question to a stranger, his sister’s son being then diving: after his death, 
it did not clearly appear who had performed his funeral obseqnies. Under these circumstances, 
was the alienation by the son valid? 

R, The property in question belonged of right to the daughter of the original donee; — The daughter or 


and her son having no proprietory right in the same, any alienation of the property by him was het heir inherits the 

suai ; mother’s peculiar pro- 
ant: : perty, in preference 

Moorshedabad Court of Appeal. Goureenath v. Koonjinadhub. Maen. H. L. vol. IT. to the son 


Cha. IIL. Case. 8. p. 126. 


* See W. Da’ Kra. Sang. p. 29. 

t It appears that the property in this ease, though aequir-d by the woman, was not of the naturo 
termed her atridhan or peculium, and the descent of it was consequently not governed by the rulea 
applicable to that species of property. Had this been the case, the daughter would have been a ecoheir 
with the sons.— Note by Sir. W. Macnaghten. 

This vyavasthd: agrocs neither with the rules governing the deacent of afridhan, nor with thore 
applicable to inheritance in general. Although the authority quoted regards stridhan, yet. the oyavastha 
tn question 1s not according to the rules governing such property, as, in that case, the daughter would 
suecoed to.an equal portion with any of the sons: on the other hand, that is, in case the property had 

en deemed to be an’ inheritance, and not stridhan, the grandson whose father is dead would have been 
& coheir with his uncles. | 
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Q. A Shidra woman succeeded by the law of inheritance to two houses acquired by her fa. 
ther. After her marriage, her husband waa in possession of the houses, inasmuch as they were* 
their place of residence. The husband executed a deed of sale for the houses in question to a 
third person. The wsfe, however, remained in possession of them. Under these circumstances, 
was the husband competent to make the alienation in question ? 


R. The hushand was not competent to alien the houses inherited by his wife, and the sale The estate of ‘ 
by him was consequently wholly invalid, as marriage does not confer on the husband any right to Woman does not, by 


gitate at oa ue ; her marriage, vert in 
dispose of a paternal estate to which his wife had succeeded belore marriage. hee buchen: 


City of Moorshedabad, Manick Chand r, Chotee Lau).—Macn, H. L. vol. IL, Chap. 38. 
Case 9. p. 127, 


Q. On the death of an individual, his widow contracts a second marriage. The widow 
formerly had received some jewels from her parents, and her second husband chastised her for 
adultery and divorced her. In this case, 1s the husband legally competent to punish his wife and 
to divorce her? If so, does the womau become sole proprietor of the property given to her by 


her parents and former husband ? 


R. The husband is at liberty to divorce his wife who violates his bed; but the adulteress — Djvoree on account 


is entitled to her parents’ and former husband’s gilt of jewels,* of adultery does not 
kubject the woman to 

ope ° ry bay t , { I , “Ae 
Zillah Midnapore, May 15th, 1808.—Maen. H. L. vol. IL. Cha. 111. Case 7, p. 126. ie ee aie Eee 


Although, according to the Achdra-kandat of the Winds law, the woman who burned herself 
with the hody of her husband is taken to have died at the time with her husband, and the Srdd- 
dhas of both of them are simultaneously performed, yet, according to the Fyavahara-handat of 
that law, her death is held to have occurred after that of her husband, she having actually died 
after him, and any gift, &. made by her after her husband’s death being good and valid under 
the idea of her being then alive and im possession of her senses, 


Consequently, — 


479. Whatever is given to her by the husband, on condition of the same heing 
her property after his death, becomes her stridhan at the time mentioned, and de- 


volves after her death on the heirs of her stridhan. 


480. Stridhan inherited by a woman ceases to be her stridhan, but is treated 
ne the property which devolves under the ordinary rules of inheritance, and as such it 


descends after her death on the heir of the former owner.} 
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* In the Kali, or present age, according to the Hindu law, the marriage of a widuw is forbidden: 
but this practice is prevalent among the inferior classes. ; 
t See preface, p. I. 
_ $ It may be here observed that stridhan, which has once devolved according to the law of succession 
which governs the descent of this peculiar speciva of property, ceases to be ranked as euch, ard is ever 
wterwards governed by the ordinary rules of inheritance-—Macn. H, L. vol. I, p. 38. 
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On the death of a maiden daughter, or of one diffianced, in whom. the succession (to the 
stridhan) bad vested, and who, having been subsequently married, is ascertained to have become 
barren, or & widow without giving birth to a son, the property which has passed to 
her from the mother as an inheritance, would devolve next on the sisters, having, and 
likely to have, male issue, and, in their default, on the barren and widowed sisters,---not. on 
the husband of such dauzhter (as above mentioned in whom the succession had vested. )—For 
the right of the husband is relutive to the woman's separate property, and wealth which has 
in this way passed from one to another, being ancestral property that has descended by inherit- 
ance, can no longer be considered as the ‘woman’s separate property”*—Sec W. Da’. Kra, Sang. 
pp. 46, 47, 


Delndth Sandial and others versus Patrick Maitland and Henry William Droz, 
executors of Rasbehary Surmono. 


The bill stated among other things that a legacy of 5000 1upees, left to the wife, lapsed, as Case 
she burned herself with the body of her husband, which act of burning related back to the time bearing on the Vys 
of her husband’s deuth, aud she is supposed, by the laws, customs, and usages of U/ndus, to have Vastha No. 479 
died simultaneously with her husband ; and that the 5000 rupees left to the wife is part of the 
residue of the testator’s estate. he bill prays that the will may be established, that the trusts 
thereof be decreed and carried into execution, that an account be taken, that the legacy of 5000 
rupees left to the wife be declared lapsed, and that the residue be declared to belong to the three 
grandsons, &c, 
The court did not concur in the statement of the J/indu law, as it was given by the complain- 
ants in their bill, The wife who had burned herself with her husband was not admitted to have 
constructively died at the same (me with him, and her legacy did not go to the residue of his 
estate, but was decreed to her daughters as her representatives. March 1520. Cons, TL. L. pp. 
7 1—374. 


Prankishen Sing, appellant, versus Mussummat Bhugwutee, 
(widow of dugmohun Ghoee,) Respondent. 


In the Bengal year 1161, Gourung Sing made over to his daughter Anund-moyee, on her 

Case 
| | ; ate hearing on the Vye- 
tirely trom his own possessions ; that he made it over to his said daughter; that she was to get sae No, 480. 


marriage with Jugmohun, a éadvoé and tank, by a deed of gilt, reciting, that he separated it en- 


it reyistered in her busband’s name, and hold it as her property. The ¢advok was registered in 
the sAt/sa in the name of Jugmehun; and a senud was granted conformable to the terms of the 
gut, by the existing Government. Anund-moyee died in 1163, without issue male, but left a 
daughter and that daughter’s husband. ‘The daughter died in 1176, leaving a daughter, now 
hving, a widow without issue. Gourung Sing died in 1164, leaving an adopted son Radhakaunt, 
who subsequently died. Jugmohun died in 1196, leaving an adopted sun, and Bhugwutee, his third 
wife. It would appear that after the death of his wife Anund-imoyee, Jugmohun held the property 
In question till his decease; and that it was then taken possession of by jis widow Bhugwutee, 


* The above passage slightly differs from Mr. Wynch’s translation, which does not appear to be an 
accurate and faithful one of the Sanskrit text, contained in his own edition as well as in the other edition 


of the work, q. v. P 
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as his heir. At the suit of Prankishen‘against her, in the Dewanny Adawlut of Moorshedabad, 
for the right to the property, judgmont went for the defendant ; in appeal from which judgment 
to the Sudder Dewanny Adawlut, the question was, who was the rightful heir to the property of 
Anundmoyee at her demise ? On this point the Pandié was called on to explain the law: sand 
the answer of Lddhakant Pandit was this: ‘Upon the death of Anundmoyce the property 
devolves on her daughter. It comes under the description of stridhan, and as such devolves on 
the daaghter. But it is not the stridhan of the daughter, and upon her death it will not go to 
her daughter, but to the brother of her mother, and, if he be not living, to his son, The Sud- 
per Dewanny Adawlnt (present Earl Cornwallis, F. Speke, W. Cowper, and T. Graham,) ad- 
judged, that the claimant should recover the property, and passed a decree accordingly, reversing 
that of the Zillah Judgc.* 25th of April 1798. S$. D. A. R. vol. IT. p. 3. 


* The property, having been given to Anundmoyee hy her father, on the occasion of her marriage was 
undoubtedly her s(radhan, (Jimutardhana, Cha, TV, Sect. 1,) and should have devolved, upon her death, on 
her daughter, whether unmarried, married, or widow. (Lbid. Sect. 2. § 12 and 22.) But on the demixe of 
that daughter, the land being, iu respect of her, an inheritance, and not the peculiar property termed sfr7- 
dhun, it would not pass to her daughter, 2 childless widow, (Jtmitardhand, Cha. 11, Sect. 2, 6 3,) but to the 
next nearest heir. ‘This appears to be the ground of the opinion delivered by Radhiakdant Pandit in thig cause ; 
and it supposes the childless widow to have been so at. the time of her mother’s decease ; for, if she had been 
then unmarried, or if her husband had been living, she would have succeeded to her mother's property of every 
sort. 1 preference to the mother’s brother or his son, (Jémulardhana, Cha. LL, Sect, 2,) who could anly 
Lave come in after her decease. (Jbid. § 30.) 
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TABLE OF THE ORDERS OF SUCCESSION TO THE DIVERSE DESCRIPTIONS 
OF STRIDILAN. 


ORDER OF SUCCESSION TO THE PECULIUM OF AN UNMARRIED DAUGHTER, 


3 The father. 


9 


rd 


} The whole brother. The mother. 


Failing these, her parent's relations, as they happen to be, succeed according to the order of succession to 


a childless woman’s property, q. % 
To a betrothed girl’s property given by her to-be husband,—First, the husband succeeds ; in his default, 


the abovementioucd heirs succeed according to the above order. 


ORDER OF SUCCESSION TO THE STRIDMIAN Or, A MARRIED WOMAN HAVING CHILDREN, 


To her property received at the | 
time of her nuptials :— | 
} The ummarried daughter not | 
betrothed, | 

The betrothed daughter, 


To that received at any time other | 


i 
! 


than that of her nuptials — 


{ Son, 
| Unmarried daughter, 
The daughter havine a son, 


| 


To that given by her father:*— 


1 


') 


cd 


The unmarried daughter, 
Son, 


(‘The dauchter having a son, 


The ds mee aaliae | 
ie daughter who has a son, | 9 Jy, ee in ee 
; (7 tt mee : 4 | 2 The daughter likely to have a 3-' The daughter likely to haveva 
3 The daughter likely to have : son, | son, 
a son : . 
(The hinreet dauchter do Bon sam, 4 Dauchter's son,t 
° ¢ Lad 4 ’ a 
ae m, — £4 Dauzhter’s son, o Son's son 
é ithe (sonles») widowed one, Sais erandson in the male! 6 Sen's « Ison 
5 Son, ca: ; : ) © us ghandson mM the onjale 
6 Dauchter's son wee line, 
M4 Phy \ ‘ ; ; 
1 Son's son, 6 ‘The son ofa rival wife, 7 Phe san of a rival wife, 
5 v4 ‘ ‘ - ‘ ere 
* Son's crandson in the male 7 Ter ceo) & Her son» son, 
line, 4 Her sons grandson in the make 9 Her son's graudson inthe male 
GY ‘The son of a rival wife, line, line, 
‘ <i He y 3 fer r ’ 
: oe Sats Son, _ (The barren danghter, (Tne barren daughter, 
‘ . os a: 41 aa ee . « Rite es » 4 ae e ‘4 1 : 
Jer son's grandson in the j 9) Phe (sonless) widowed daugh- 1G ' The souless widowed daueh- 
male line. ter. os digg 


ORDER OF SUCCESSION TO A CHILDLESS MARRIED WOMAN'S STRIDHAN 


fiiven by her parents before ma- 
rreage, her fee ur gratuity, or 


| 
| 
bestowed after mUPPiaGs ts — | 
| 
| 
| 
1 


Other than that given hy her parents, before marriage. her foc or yrae 
tuily, ur testawed afler marringe. 


If married according to the drahma, Uf married according ta tye as. 
doiva, drsha, prajpapatya, or gyda: 


mia, rdhshusha, or potshacha 


dhurta form :— forms 
The whole brother, { = ‘The hushand., SL Them ather, 
2 The mother, ; 2 The brother, © 2 The lather, 
& The father, | 3 The mother, : 3 The brother, 
4° The husband. 4 The father, © 4 The Iimsband. 


SUCCESSION OF HEIRS AFTER THOSE,AFORESAID TO ANY DESCRIPTION OF PROPERTY OF A WOMAN 


MARRIED ACCORDING TO ANY OF THE BIGHT FORMS, 


“ — Husdand’s vounger brother, 8 ~~ Her husband's sister’. son, }2) The aahkulyas, 
& / The song of the husband's 9 Her own brother's sun, 13) Samanodakas, 
| younger and eller brothers, 10 Her son-in-law, 1400 Sumena-gotras, 
+ Her sister’s son, 11 The sapindas, 15 Sameuna-praruras. § 
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See ante, p. 198, 





t See ante, p. 800. 


t See ante. p. $02. 


§ See ante, pp. $12,414, 
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CHAPTER VII.—ADOPTION. — 


SECTION 1—A SON IS NECESSARY. 
491. It is necessary for every person to have a son for presentation of the obla 
tion of food and Jibation of water, the discharge of his deots (spiritual and tem 


poral,) and the attainment of future beatitude.* 


j. A Brdkmana, ipmediately on being born, ix produced a debtor on three obligations : to the 
uly saints, for the practice of religious duties ; to the gods, for the performance of saerifice + to 
tus fore-fathers, for offspring, Or he is absolved from debt who has a son, has performed  sacri- 
foes, and practises religious duties. — D. Mim, Seet. 1. § 5. 


Ht. When he has paid his three debts to (Ae sages, the manes, and fhe gods, let nm apply 
lis mind to final beatitude ; but low shall he fall, who presumes to seek beatitude, without having 
‘ischarged those debts. After he has read the Vedas in the form prescribed by law, hax legally 
becotten a son, and has performed sacrifices to the best of his power, (and has paid hig three debts,) 
he may then apply his heart to eternal bliss, But if a bradman have not read the Fede, 
if he have not begotten a son, and if he have not performed sacrifices, yet shall aim at. final 


teatitude, he shall sink to a place of degradation. —Jlawe, Chap. VE e. 85—37. 


WL. Fathers desire male olfspring for their own sake. (reflecting,, this son will redeem 
mae from every debt whatsoever due to superior and interior beings : therefore a son, begotten by 
him, should relinquish his own property, and assiduously redecm bis father from debt, lest he 
fall to a region of torment, Tf a devout man, or one who maintained the eaerifieil fire, die a 
debtor, all the merit: of his devout austenties, or of dis perpetual fire, shall belong to his 


ereditors,—-Narada, : ‘ 


IV. He, who, having received a sum lent or the Jke, does not repay it to the owner, 
will be born (hereafter) in his creditor’s hone, a slave, & servant, a woman, ora quadruped.— 
Vrikuspati. ° 


V. From passages of scripture, such as, “or he ts absolved from debt: who bas ireue,” &e, 
this predept resulting, ‘Let him procure absolution from debt through a son,’ it is extablished, 


that the son, as being the instrumental cause of such absolution, ig u means of completion 
1. Mim. Chap. I. § 38. 
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e 

_.* The future beatitude of the man depending, according to Z/indu superstition, on the performance 
of his ubsequies and the payment of his debts by a son, as the means of redeeming him {rom an instant 
state of suffering after death. The dread is, of a place called pu; a place of horror, to which the manes 
nl the childless are supposed to be doomed; there to be tormented with hunger and thirst, for want 
vf those oblations of food, and libations of water, at prescribed periods, which it is the pious, and indeed 
ndespensable, duty of a son (puftra) to offer — Str. H. L. vol. I. pp. 61, 62. 
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VI. The precept enjoining the production of a son being positive, it resulte that the con- 
travention of it, is the cause of an offence.—D. Mim. Chap. J. § 5 


VII. Heaven awaits not one destitute of a eon.---Jbid. 


VIII. Since n son delivers (¢rdyate) his father from the hell called ‘ pat,’ therefore he is 
named putéra by the Self-Existent himself.—-Ifunu und Pishnu. 

IX. Certain hell is named ‘ put’; and he, who is destitute of offspring is tormented in hell; 
a son is therefure called pudéra, because he delivers his father from those regions of horror.—d/drita. 


X. A father is exonerated in his hfe time from the debt to hie own ancestora, upon seeing 
the countenance of a living son: he becomes entitled to heaven by the birth of his son, and 
devolves on him his own debt. The sacrificial hearth, the three Vedas, and saertfees rewarded 
with ample gratuities, have not the sixteenth part of the efficacy of the birth of an eldest 
son. Shankha anh Likhita. 


XI. By a gon, ainan conquers worlds; by a son’s sou, he enjoys immortality ; and, 
afterwards, by the son Of a grandson, he reaches the solar abude.—Manu, Shankha, Likhita, 
Vishnu, Vashishtha, and Iarita. 


AIL. The attainment of worlds, uumertality and heaven depend on a son, grandson, and 


great grandson.—ddynyavalkya. 


XIN. The sage Mandapada, ‘desimipy admission to 4 region of bliss, was repulsed by the 
guards who watch tht abode of ere because he had no male issue. —Mahdbhdrala. 
See Coleb. Dig. vol. IIL. p. 253. - 


' 48%. For reasons and purposes stated, a son is necessary not only for a house- 


holder (grihi,) but also for a person of any cf the’ other conditions®, 


1. The three texts of Manv already cited.—See Ante, p. BI4 


LI. This is reoongnised in the world and Pedas.—Vetala and Bhoiraba formerly went to a mountain 
ty perform devotion. Previous to that they were unmarried, aud sons of them are not mentioned, 
(as having been born or not born. If sons were born,O excellent of the regenerate,) we much wish 
to hear the particulars concerning them. Mdrkandeya replied : salvation is not for one deatitute 
of male issue, both in the next world and in this: O excellent saints, those, who are fathers 
of male issue, by means of their own sons, and those of brothers, attain heaven. Having in this 
world attained great perfection, when Veté/a and Bhotrava reached the abode of the great deity, 
they were happy on the hill Koi/éea. Then, ob ! twice born men, Nazdé by the order of Shiva, av 
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one consoling addressed thera, in private, in the following true and instructive speech» he said : 
“Do vou, sons of Shiva, destitute of male issue, exert yourselves in the production of a son. By one, 
to whom a son ts born, every where salvation is easily attained.” Madrkandeye continned:—“ Having 
heard these words of MNandt, they became elated in their hearts, and said to him: “We will 
make one (son) only.” Accordingly Bhoirara, at some time, copulated with Creashi, a celestial 
nymph, and procreated on her a son, named Suresha,  Veta/a also, ainliated him as his son: and 


in consequence, by means of this son, both attained heavenly salvation.’—D. Mim. Sect. TT. S45. 


“Tf, among several brothers of the whole blood, one have ason born, Afana pronounces them 
all fathers of a male child by means of that son’? (Manu, ch, tx. ¢. 182.) Although, according to 
this text a man destitute of an own son is the father of a son by means of his brother's (owas) 
son, yet all the necessities of having one’s own son are not thereby superseded ; masmuch as a von 
Ik required not only for the sake of the funeral cake, water, and solemn rites, but also for the 
eclebrity of name, that is, continuance of lineage; but a nephew (unless adopted,) cannot prolong 


lis unele’s lineage.—See D. Ch. Seet. 1. § 26. TD. Mim. Seet. 17. § 53, and 60—70. 


“Many thousands of Brdhmanas, having avoided sensuality from their early vouth, and 
having left no issue in their families, have ascended (nevertheless) to heavens? (Manu, Chap. 
r 159.) “ Bighty-eight thousand holy sages of the sacerdotal class, superior to senenal appetites, 
and having Jeff no male issue, have aseogg§ed (nevertheless) to heaven.”* (Fama) 


Althoneh in the above texts it is Wustrated that a man may by means of devotional ane- 
tority attain heaven, vet, in the present age, the production of a son must be looked te ats tire 
only means of exemption from the hell called ‘put’, and that of attaming celestial bliss: a» 


-uch devotional austerity is impracticable, and such holy sages are rare, in the Aafi: ave. 


443. As fora iman, so also for a woman, a4 Son 14 necessary.t 
For a woman too is exeluded from heaven if destitute of a 5on.t 


This is intimated by the expression ‘api’ falso, though) used in the texts subjoined :— 


See ante, p. 37, note. + Tide D. Ch. Sect. 1. § 25. and the next Sectiun of this beck. 
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© And like those abstemious men, a virtuous wile ascends to heaven, though she have nachild. | Authorty 
» after the decease of her lord, she devote herself to pious austerity: 2%) Mewa. © Street oan 
vasterities and rigid devotion, firm in avoiding sensuahty, and ever patient and liberal a 


ay fow attains Aeurra, ecen Chong she have no son?’* (Prihaxpati} 


The means of devoting herself to pious austerity, as aforesiad, 1s, however, availble Ty het 
iy whena widow, she not being allowed to practise it during coverture: a woman dying duariuy 


A fife of her husband has therefore no other means than having a sen 


484. A-son is not, however, necessary fora wornan whose husband hii one by Veava-thae 


ed ro-eWife, 


Ifoamone all the wives of the same husband, one bring forth aomde child, Waae has Authorite, 


ho tamead them all, by means of that son, te be mothers of male issue.’—Maae. Choi, er TSA, 


The son of acrival wife, originating immediately from portions of the hmshand, bers, 


Sioueh unadepted, the relation of son to another wife.—See Do Mim. Sect. PE g 68 70. 


SECTION TT. 


IN WANT OF AN OURASA SON, A SUBSTITUTE FOR TIM IS NECESSARY. 


4n5. A person destitute of a legitimate son begotten by humself ¢erreasa. y miust, | Veavat 


anxiously adopt a substitute for such sont 


lL.  A-son of any description must be anxiously adopted, by aman destitute of male issue fa), Authur 
te the sake of the funeral cake, water, and sulemn rites (ty); and for the celebrity of his name | — 
Sonu, 

{f.) By a man destitute of male issue only, ms) he wudstilate for a@ son of some ane 
‘scription, always (ij be anxivusly adopted > for the sake of the funeral cake, water, and) scdenin 
tes (uy Yd ori, 


fa) * By a man destitute of male issue:’—that is, by one te whom no son may have 
bas ° » + . Fs . 
een born, or whose son may have died; for, a text of Showuka expresses > one destitute ofa son 


ane whose son may have died, having fasted for male sue, &e.— D. Ch. Sect. ES 4. 


* See Ante, p 37, note. 
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Ther-fore, althouzh hy the proluction of agon, the exemption from debt, dedueed from the 
text of Mann subjoined, may have tazen place, stil,en the deavh of such sen, for the sake of 
funeral rites, the affiliation of another son, is indispensable. “ By the eldest, at the moment ot 
birth, aman bosoms father of male issue, and absolved also from debt te his progenitors”? 
lbid. So, 


The term © male issue,” (poffra,) here used, is inclusive of the grandson and: great grandson 
(in the male line; ) for these equally present oblations of food, and preserve the line. Otherwise, a 
would follow that the adoption of a son, by one whose son had died, notwithstanding the existence of 
wvrandson (in the male line, ) were without reason. It therefore results that, only one destitute 


of acson. erandson, and erent. grandson (in the male line,) may adopt.*-—D. Ch. Seet. Po 9 6. 


‘By a man destitute of aon, &e.? Sines it is shown by this, that the being ro destitute 
sa cause jon omitting te adept asoen, an ofPmee even qs incurred; for the preeept enjoin 
the production of a son being positive, it results that the eontravention of its the eause of in 
offence; and on defect of any son in general, exclusion from heaven is declared in this text: “Teaven 


aWalte not one destitute of a son, &e’—D. Mim. Sect. 1.9 5. 


4) ‘Phe term Calways’ signifies that, in the present case, no definite: pertod ais required, as 
mnsuch cases as (that contemplated ino this passage: ) “the barren) woman, ino the @iehth year, 


~ ar 


in to be superseded.’—D. Mim. Sect. I. NBDE 


(ul © The funeral cake —the Sraddha or funeral repast. ‘Water,’ —that is, the presenting 
‘fPowaterin the two united palms, and so forth. (Solemn rites,—meaning rites in honor of the 


deceased, eremation and the like.—D. Mim. Sect. 1. ¢ 54, 99. 


These are the eanse Chefv.) The reason orcasioning the adoption is the eanse. This, from 
being used in the singalar number, shows these ceremonies, collectively, are the eanse, and not 
nidividually ; and consequently, the meaning is, that there is not a distinet: afhihation, severally 
tor each, but one adoption only, on account of the whole : for on default. of aton, the failure of the 
chlation of food and other rites is the consequence, ---Thid, § 54, 45. 

The cause assigned as above by the author of the 1 iffaka-m/mansa are not however all, the 
celebrity of name, that is, prolonuing lineaze, being another canse of adoption assigned by Manu. 
The author, omitting that cause, cites only those in the text of Jf/r7, numely, funeral cake, water, 
and solemn rites. Had these been all, there was no necessity of adopting ason while a brother's 


son exixted ; since he could perform all those acts just asa son. The author of the Dattaka- 


“By a man destitute of a son.’--The word son, here used, is inclusive also of the son's son and 
crandson (in the male line,) for through these the exclusion from heaven denowneed im such passages as 
“heaven awaits not one destitute of a son,” is removed ; since it ix declared in the text rubjoined, that 
mansions of the happy are attained through the grandson and the others. “By a son a man conquers 
Worl ly: hy aron's son he enjoys immortality: and afterwards by the son ofa grandson he reaches the 


lar abode,"— D. Mim. Sect. I. § 13. 
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Chaadriks, considering the prolonging of lineage to be the principal cause of adoption, has laid 
down that it is necessary to adopt a son, notwithstanding there be a brother's son to present the 
ablation of food, libation of water, and perform the solemn rites* This dictum of his appears to 
be very just, inasmuch as even the presentation of the oblation of food and libation of water 
would cease without the celebrity of uame, that is, continuance of the Jineage, which therefore 
ws the principal cause of adoption. Thus a son is adopted not. only for the sake of the funeral cake, 
water, and solemn rites, but. also for prolonging the lineage, which all collectively, not singly, 


constitute the cause of adoption, 


485. The substitute for a son is necessary, notwithstanding a widow's capacity to 


present the oblation of food and libation of water to the manes of her husband. 


Since her presentation of the oblation of food and libation of water to her deceased 
husband slune does not obviate the necessity of having a son, who is: adopted chiefly to perforin 
the parruna Sradtha, to deliver the adopter from the hell ealled Cpuf,? and to prolong his lineage, 


which are beyond the capacity of a widow. 


“On failure of the son, let the wife be,” &.t Althongh by this and other passages, the 
capacity of the wife, and other (heirs) also, to perform the obsequies, is declared : still it 
must be unquestionably affirmed, that from the authority of such passages as this (“ Heaven 
awaita not one destitute of ason,)” the mansions of the happy attainable by obsequies per- 
formed by a son, are not acquired by such rites performed by the wite and the rest. For, other. 
wise, the wife and other heirs, of one destitute of male issue, being competent: to perform 
rites, Which would be equally effective, the specification, of failure (of the son,) would be 
unmeaning ; as an alternative results, from such equality. —Hence, for the acquisition of some 
particular heaven, to be obtained by obsequies performed by a son, the substitute for a son is 
indispensable. —D. Mim. Sect. I. § 58,49. 


“ Hf, among several brothers of the whole blood, one havea son born, Afune pronounces 
them all fathers of a male child by means of that son.” ¢ -“Liet the nephew of a paterpal uncle 


destitute of male issue, be his aon: he only should perform his obseyuies of the funeral repast, 


and oblations of food and water.” §— “Those who are fathers of male issue, by means of their 
own sons, and those of brothers, are completely saved.” § 


Although, in the texts cited, a brother's son ix considered tv be a son of his uncle, vet the 


® See D. Ch. Sect. 1. § 26. 


+ Sankha. The sequel is thus, “(the performer of the funeral rites,) on her def; 
brother." D. Mi‘m. Seet. 1. § 58, note. : r default, the whole 


¢ Manu. Chap. 1X. v. 182. 
g Vrikat Parasara. See D. Mim. Sect. IT. § 53. 
4 Aalika purdna, See, D. Mi’m. Sect. LL. § 40. 
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necessity for the substitute for one’s own son is not. wholly superseded by a brother’s son, inas- 


‘N 


much as he cannot prolong his lincage, unless legally adopted.* Consequently,— 


486 The substitute fur a son is necessary, notwithstanding the existence of a 


brother's son.t 


The other reasons, why a man, though he have a brother’s son (and thereby be the father of 


a male child,) should have a substitute for a son of his own, are these: 


I. The position, that the son of a brother, though unadopted, bears filial relation to his 
patornal uncle, on account of the text of Vridit Parasara, above cited, is refuted. For without an 
act. of the adoptive parent, fillation, as his son, is not accomplished. Therefore, the text of Alanw 
and Frikat Purdsara are not pertinent, to the extent of their verbal import ; for, thirteen 


descriptions of sons would be the consequence.—See D. Mim, Sect. I. $538, 55. 


If. And morover, the assigning, in the following text, of the fifth place, in the order of succes. 
sion, to the estate of one, who died without: male issue, would be contradicted: “ The wife, and 
the daughters, also: both parents, brothers likewise, and their sons, &c.”’—The exposition of this, 
us thus. If the brother's son, though unadopted, bear filial relation (to his uncle, ) the enumera- 
tion of the brother’s son, on account of his wanting such relation, in the fifth place, in the order 
of suecession to one dying without male issue, would he contradicted. The same also muet. be 
understood, in respect.to the right in gradation, to perform the obsequies, as declared in this and 
other texts. “The son, the son of a son, the son of a grandson: like these, the offspring of a bro- 


ther, or, that of a Supinda also, are born, oh king ! capable of performing obsequics.”—D. Mim 


Beet. IL. § 59, 60. 


IT. Morover in the case, where, of ten whole brothers, five have each ten sons, and five are 


Wholly destitute of male issue, it would follow that’ the five brothers destitute of roale issue 


would have each fitt y sons ; and it would also result. that the fifty sons would severally have ten 


fathers ; thus, there would bea great absurdity —Nor, would an intended consequence thus 


AR et Renee ee enn ee cree 


* , ; r i - ; ; | - . > . * b 
— * As the capacity of prolonging lineage does not obtain ina brother's son, although such gon may 
exist: (he. or ifany impediment exist, another) must be affiliated, ax a son riven, aud so forth: there se 
in this respect a material difference. D. Ch. Seet. 1. € 26. 


é t Itis true that a brother's son, as such, inherits, and performs obsequies to his uncle, dying without 
preterahle heirs; but then it is as his nephew, not as his son; and the spiritual efficacy, in the one and the 


other case, is considered to be different. ‘To render him a substitute for a son, he must have been affiliated 
Bir. H. L. vol. I. p. 74 
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result: for,in the passage (“a substitute fora son must be adopted,”) unity, ascribed to the 
object to be adopted, is of definite import: and the singular number, used in the following passage, 
tv express severally, both the male issue, and the father of the same, would be contradicted. “Hf 
one, among brothers of the whole blood, be possessed of male issue, Vaxw pronounces that they 


ail are fathers of the same, by means of that son.~—D. Mim. Sect II. § 6-4, 65. 


IV. Neither must it be allewed that, because the plurality of brother’s sons is mentioned 
in this passage (“those who are fathers of male issue, by means of their own sons, and those of 
brothers, ure completely saved,”) many brother’s sons, even though unadopted, may be sone 
of one persou: for, from occurring ino respectful modes of expression, in whieh, hy popular 
aceeptation, the plural number is used, it has an indefinite import: also, the injunetive precept 
proposed, being accomplished in our opinion, by means of one only, the propounding many 


would be contrary to sense and law, ---Jéid. Sect. TL. § 66. 


887. The substitute for a son is also necessary for a woman, to present to her 
(when dead) the oblation of food and libation of water, to perform the other 


rites for her, and to deliver her from the hell (called) Sout* 
889. She cannot however adopt a son without her husband’s assent.t 


She being in this act entirely dependent. ou her husband and the adoption being made not 


only for herself but also for the benefit, of hiimn.t 


* This necessity can be superseded, in case she, when a widow, devote herself to pious auaterity , 
but for ad son-less woman dying during coverture, there is no alternative. — See ante, po 80, 


+ In Mithila, a woman can however adopt, in her own right. and for her own sake, a son ain) the 
Arifrima form; but such adoption is not provided for by the kaw as current in) Benvral. 


t The right of adoption, where it exists, is, as between hushand and wife, absalute in the husband, 
thouyl adoption having taken place, the adopted becomes the son of both, and as such, is capable of per- 


forminy funeral rites to the one as well as to the other. Str, HT vol Eo pp. 66, 67 


Mr. Sutherland. in his Synopsis, saya: “Phe same reason, whieh imposes the necessity of adop- 
tion on a man, not equally applying toa woman, the latter Cat east such seemm to be the more accurate 
and prevailing doctrine) is imewable in her own risht of adoption, thousrh M In admitted that, by 
his sanetion, she may alfiliate on the part of her husband a son who would necessary be fihally related 


ty hers Af? -- The first part af this remark, namely, the Nititie Te dada whitobs Hn poses the DCCORSI Y of 


adoption on aman, dues not equally apply to a worm, -docs not appear tu be quite corrcel, masiauch at 
the inequality alluded to by him is ret in respect of the im cessity foradoption, (which is the same for both: 
kee ante, p.) but in respeet of the power to adopt, the hu-band bong able tuadopt a son without his wife's 
astent, even avainst her will, and the wife being entirely dependent on hin in this matter. As to. the 
means of devoting to pious austerity, itis availadle not only to a widowed woman, but also to a man 
ungarried, married, or widower.-—Sce ante, pp. 828 —8J30. 
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But if he: bushland, thoueh a eonless man, do not himself adopt a con, nor anthorise her to 
adept one, the only means jeft her fur her spiritual welfare is to devote herself after his death 


te pous aveterty. 


(69. A woman must not, however, adopt a con while there exists a son of ber 


rival wife : such aduption, if made, Is invalid. 


Por she heing the mother of aren by means ef the eon of ber ceowile, the substitute fora 


dope undevessary, and unlawtul-- See eade, po 80, 


[. The afiiation of a son, by 2 weman proceeding legally, with the sanction of her husband, 
ty corstiiut. tor him mate issue, only takes place where no ron of that person may exist. 
But, fhe have any, though she may he destitute of the same, such adoption docs not obtain; 


for, to proceed therein, would be unproductive of the object.—D. Ch. Sect. I. § 24. 


LT. da: that case, she would net Le exempted from exclusion from heaven. Inanticipation of 
this jection, the te teats of Maav and Vreojvspatt, hy propounding the existence of filial rela- 
tien, in the comer arival wife, (to tis step-mother, } provide for her exemption from exclusion 
frowt heaven and the performance of her funeral obsequies ; for, except the offspring of her 
husband, sleeun have hoother, Since oa wile ) can have no offspring but the issue of her 
husicind, the son i question even, preserves her lineage. Therefore, where the son of a rival wife 
exists, asthe whole benefit: even of a son Is attuined, no affihation, (by the otep- mother, of 


bin. or another, ; as a row given, and so forth, takes place —D. Th. Sect. 1. § 25, 26, 


[, aiturt— 


120 Every persen to whom no ourasa son has been born, or is not to be born, 
or beni born hasdid without male issue, is under the necessity of adopting a 


subsi.cute for such son.? 
401 The substitute was of cleven descriptions, 
There hom twelve descriptions of sone including the vurasa. 


* See date, pp. S2f-- 8820 ard the seetion next following. 

Marviage i¢ to be contracted inorder to havea son, and a eon is required to perform the obsequier, 
bo marriage tailing in th!s mort unportant chjeet. ( viz.) the production of an ouraea kon, (i.e. a son 
be gotien by the man himself in Jawful wedlock, ) orin the event of aman not being married, or 
losin lis wits befere begetting a son, recourse is necessarily had to the adopticn of an artificial son 
Buustituted fur the ourasa, in order that obscquies might not go unperformed, aud the celestial bliss 
be forfeited. Seo Str. H. L. vol. 1. pp. 62 & G6. 
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They are described as follows:—1. The legitimate son of the boly 1 one whois prolaced hy 
alswful wife; 2. the son of an appointed daughter is equal ta him; 38. fhe aon of the Canis, or | 
wife is one bezotten on hor by an appointed kinsman sprunz from the same original stock (with 
nor husband, ) or by another person duly authorised ; £. @ male child, seer tla hrovelt farta s Ww 
mirried woman ) in the mansion ( of her Jord, }) is considered as a son of concealed births 9. fe 
Kaviag, or eon born of a young woman unmarried, is consid ore tas the em of his materaal yranid. 
father: 6. a aon of the tic've married is one born of a woman { by a second marriace } whether «he 
ve at the time of this moerriage deflovered or not; 7a on gues one who ip mates eift of tw 
his ‘ather or mother; $. the son bonght is one sold by his parents; 9. a son ovate iw one ¢ horn of 
other parents and) adopted by a man for himeelf; 10.0 @ soa se/fegiren is he who gives himself 
wo another; Ll. a so2 of a pregnant bride is one aceepted while yet in the womb of the bride; 12 


2 6 
deseried son.4*#—Jagayavalkya, : 


Minx also enumorites twelve sons, including the legitimately begotten one Sourasa,) bat in 
ena: respects he difers from Jayavari/kys. His enumeration is ax follows: -1. Phe san begotten 
by a man himself (in lawful wedlock); 2. the son of his wife (begotten mm the manner deseribed ; , 
3 ason given (to him}; & a son made ( or adopted | 55. a son of conceded birth (or whose 
cial father esunot be known, ) and a son, 6. reje sted (bv his natural parents. pore the six Kinsmen 
ani heirs; 7. the son of a young woman ( unmarried ); &. the son of a preenant bride; {a son 
bought; 10. a son by a twice married woman; |). 3 son KP given sand 12. akon bv a whaediads, 
are aix kinsmen, but not heirs (to collaterals. yt” ‘Sazes declare these eleven sone, -- the son of 
the wife and the rest,—.s specified, to be substitutes for the lezitimat: son of the budy, for the 


wake of preventing a failure of obsequies.{”’ 


The twelve sons enu neratel by Mana sre really thirteen in number, as said by Frisacpurt: 
“Orths thirteen sais who hive been enumecated by Maan, in their order, tha le,citimate 
sys antl aopuiatel daaehter are the cause of liners. As oil is substituted by the virtuous 
tur liyuid butter, soars eleven sons by adoption, substituted for the legitimate son and appointed 


dau shte:.’—D. Ch. 1. §S. 


* Mitdkehard, Chap. {. Sect IL § 1. — Coleb. Dig. vol. IIT. pp. 160, 210, 224, 235, 241, £73, 275» 
276, 273, & 279. 


+ Chap. [X. 9. 159 & 160. $ D. Min Sect. 1.§ 33. Manu, Chap IX. ». 180. 
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It apprars that the twelve sons enumerated by Manu have been reckoned as thitecn, 
by enumerating the appointed daughter as distinet from the Jegitimate sonof the body, which 
two have been reckoned by Wave to be one and the same in effect, and expressed by the teria 
Cyaragy.' © Ser Weis, Ch. IN. e150, 752,735.) 

According to the calealation of some authorities, the namber of sons, including the oarasa, os 
extended even ty fifteen, asin the foilowing text of law quoted iu the Matlahe meaadusds— 1, The 
lewitimate son, 2. the appointed daughter, 3. the son begotten on another’s wife, f. the sou of the 
wife, 5. the son of an appointed dauchter, 6. the son of a twice marricd woman, 7. the diimsel’s 
kon, S, the son received with (in the womb of ) a pregnant bride, §. the son of didden erein, (0. 


the souciven, Ph. the son parchas 2, 12. the son selfeeiven, 15. the son made, Db deserted ron, 


and 15. one born of a woman of noknown caste, are the fifteen sons of aman.” (Sect. PES 07. | 


‘ 


These plus the son of a Shelra amount to sixteen. But the appointed daughter and the 
son of an appointed daughter being reckoned tobe one, and the sen begotten on another's 
wife and the son of the wife being assumed to be one, and the son of a Shudrd woman, and the 

ool known caste, being omitted, sons are principally ¢ ‘rated to be twelve,* as 
one born of an unknown caste, beige omitted, sons are principally enumerates wet eas 


specihed by Jayagaralhys, —See aule, p. S42 


The author of the Dallata-minausd has iv the following words concluded the number of the 
sons to be twelve: “It is established, that there is no contradiction of the number twelve: for 
the several cnumerations in cach authority are consistent ; since, in some, particular sons arc 


implied, and tn others, expressed.?—Sect. 2, $58, 


* Ort of the ten lists, esibited in the Dizest, the authors of three only, besides Mann, meluded the 
Showldra (the soa of a Sta/et woman, marric hor uwamorrisd | by any other than a Shielra father ) as one 
of tas tweles Terel soas. Paese ars Mishee Nerere, ank Lebiire with ths Ah tepardaa, — Veahan, 
ant th: Awet-purtee tocether with Mri omitting the Putrikaputtra, as being identified with 
th: soa borman welloek, which Suakhaand Lekhida alinit': the latter omitting the Aridrtaa, or pon 
mad Jas inclul:t (it may be ) in the Duttuhe, or son given. 


Vishnu aswell as Mewe makes the son of a Shader t woman the twelveth, calling him “a son anv how 


POoLised ireeeatacly. HPs is sailby Weaeto be bezobtoa tiroush lust on a Shed worn, marcioed 
UWeaarried, by aman of the priestly ches. --So that, however competent to confer some benefits on dis 
Pilustive father, he was even deyrad «dasa corpse, though alive, and thence (in daw ) called “a living 
Coroae.”? Ttis for these reasons that heis not reeked as ason by the other legislators. See Afaau, 
eh, UL. &. 15, 1. Ca, IX, v. 173. Coleb. Dig. vol, LLL. Jp. hf, 119, LEL, 2:5, 28k. Str. H. Li. vol 
II. pp. Ist, 145. 


The anthor of the Dedlaks- mim inst savas “The term ‘given’ is inclusive also of the song made 
Ckritrine, Yon accounts of a text of Pircaera: on the oceasion of treating on the law of the ali age, 
Which exoresces,* Lae sonol the boly (oerase) the son of the wife, also the son given, the son made, 
&:" (DD. Mon. Sees. L § 65.) Tar alsptioa ot asoain th: kritrima form is however, current in 
AQOLE : less the alootion in tat ae n hw not been recognised or legalised in the Datlaka Chandrika 
aud the other Ivading authorities of this country. 
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On failure of the legitimate son, the son of the wife and the rest (as aforesaid ) are ordained, 
tu be an cleven-fold substitute. (D. Mim. Sect. I. § 52.) “On failure of the first respectively, 


ravest the next with filial rights.” (Aa/ite purdna.)—See Coleb. Dig. val. ii, p. 155, 


Nervert heless,— 


492 Of the several sons,—the son of the wife and the rest,—only the Deutteha 
(the son given ) cur at present be made a substitute for the oars son. (See the 
notes below, and the note at page Zt. ) 


1. OF these, however, inthe present ave, all are not reco rnised. Fora text recites:— Sons of 
many descriptions, whe were made by ancient saints, cannot now be adopted by men,—hby reason 


of their defieleney of power ;?* and avast those, other than the son given, being substitutes, 


thereds a prohibition, ina passage of law, wherein, after having been premised, ‘The adop- 
tion, as sons of those other than the legitimate son, and son given,”—it is subjoined, -“ These 


rifles, sures prononnes to be avoided in the Av/e aee.?+-—-D Ch. Seet. Te 9 9. 


Mr Satherkind, in Note Now bo to his Svnopsis, save: On the subjeet of sous, to be aftiliated in the 
PROCS CI aA the two texts of daw qhoted in D) Ch. Sect | S sh are ustially cules Vee ea ai 
oceurine inthe latter, ds explained in the Pyweahdea Madhava, and other works, ats hhewine denoting the 
son dade The paltrrhaepaltre does not aepear te he regarded asa subsidiary son, and jtas not 
tnreasonable to infer, that the affiliation of sueh son, would be valid in the present age. The term ‘ourasa’ 
ar legitimate son. oceurrine: tthe text notiecd, might  cousistent ly be construcd as also indieatory of the 
pulirikupultea. This tern is used to denote a daughter appointed fo bea son, the one appointed to 
raise ap finale) issneand the son of either, Jdgayealkya, declares the pultriha-puttra to be equal to 
the real legitimate seu. and Uae propounds that there is no difference between a son and an appomted 
duaghter, and ason's son and (he son of sueh dauzhter. On this it is to be remarked, that the son given 
(Cliffe )and the osom made ( Aedeima ) having been differently enunierated by Manu, Jagnyavatkya, 
atbahmost allthe cest of legislators, the term du/fitha cannot cousistently be taken to comprehend also 
the sonomade, asin that ease the separate use of the term dvifeima would be quite uscless: and unmeanimg, 
AAG tacilig: We De bat enland ik aclaclaeat paramount guthority in Bengal, atter reciting the texte 
waich cnamerate the soncmade separately from the son given, prolibits the adoption of any description 
fis Gans decal sain yar OAM ANG pullrika-pultra, that deseripfion af fon in concluded to have 
been prohibited with the other sons, she being included amongst them by dagryaralhya und the rest. 
Thas Fepriaahr, citing Mungtacthana, saves: * Introducing the appointed daughter into thin disquisition 
Fimatarahane had variously discussed the subject. Sines the appointment of a daughter (to rae up, 
sie for her father ) is row forbidden, the argument as net here inserted: for fear of umncecerarily 
eilarging the book.” (Coleb. Dig. val. iii, pp. 498.494.) But even if the puthrihd-pultra be not 
reckoned as one of the eleven subsidiary sons, SUH (he appointment of adanghter as pal/rida-putira in 
reougnant tothe immemorial custom of this age, which itself is transeendent law and pnpersedes the general 
maviins of the law. ‘Thus it is te he coneluded that neither the Avitrima, nor the pautfrtha pulfra, nor any 
of the other deseriptions of sons, except the ourasa and datlaka, are at present lawful and current, 9 
leat in Bengal. 


The observations of Sir Thomas Strange and Sir William Macnaghten regarding the point in ques- 
tinn are more accurate and clear. They are as (Glows:- And now, there two. the ran Ly Lirth, copha- 
tieally so called, Courasa,) and (datlaha) the von by adoption, meaning alwive the ton given, are, 
gneraly speaking, the only subsisting ones alowed to be capable of am wong the pupae of eqns; the 
reat, and all concerning them, being parte of ancient blew. miederstecd to hive been abropsted, as the cares 
arose, at the beginning of the present, the Aaliage.-- Str. HL. vel I. p. G3. 


Ip the present age, two, or at the mart three, forms of adoption only are allowed, in theee provingras 
and the dilfrka, or son given. and the erifrimaccr seniende, are the tet eomairon, The letter form 
Clare only in the province of Mithila du strietness, pe rhiaye, wbeiphre pointhis farm should te held to 
be abrozated as the afiiation of any bub aren degedhy dee otten, or piven in adoption, as declared cbrolute 
Meth pre nt ages; but agreeably toa text of Vrikwepes., immemorial usage leguliees any practiee— 
Maca dl. L. vol 1. p. Go. 
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IH. “Sons of mauy dosoriptions, who ape made by ancient saints, cannot now be adopte’ by men, 
by reason of. their deficiency of: ‘power; &e, "On actount of this text of Vrikaspati, and becanse 
in this | passage, ( “ There i is.no adoption, as sons, of those, other than the gon given and lepiti- 
mate son, &.”) other sone are forbidden by Sownaka, in the Kali or present age ; amongat the 
sons, however, ( who have been mentioned,) the son given and the legitimate son only, are 
sdmitted.—D. Mim. Sect. I. § 64. 


SECTION—ITI, 


Wy 


ON THE SUBSTITUTE POR THE OURASA DAUGHTER. 


493 In default of an ourasa daughter, the adoption of a subsidiary daughter, 


as substitute for her, appears to have been provided by the law. 


It is thus deduced by the author of the Dattaka-Mimdnad : As on the defect of the legitimate 
eon, so on defect of a legitimate daughter likewise, daughters of the wife, and the rest, are 
substitutes.”-—D. Mim. Sect. VIJ. § 1. 


Therefore, should no issue ( santafi, ) such as is contemplated in the passage following, be 
produced, descent to a region of horror is ordained.— Not having read the vedas, not having 
produced issue, (a) and not having performed the various sacyfices, a regenerate man, desiring 


absorption, falls in to a region of horror.” —Jid, § 3. 


(a) What prolongs lineage, is santadi ( issue, ): @ synonyme of ‘praja’ ( offspring. )—Thus 
ivexplained the word ‘ apatiya ’ ( offspring ) occuring in the passage eubjoined: on account of a 
text of Vaska which expresses,—‘ apatyam’ ( offspring ) that is, from whom there is exemption 
from falling into hell (apatena: ) or through whom one falls not ( apatati ) into hell: “ Kor 
the sake of offspring ( apafya ) were women. created: woman is the soil ; men, the sowers of 
the seed.” And this passage of the Kosha or vocabulary of Amara:—‘The synonymes signifying 
‘son’ ave,——Stmajak-tanayab-elauk-sulah-puttrah: sll these terms, in the feminine, wignify o 
daughter. The terms “apatyam’ and ‘fokam’ apply to the two sexes,--See Itid, § 4 & 6. 
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y« Hore, WPumda’ ( male jy parnedn (comprehending much: ) orita etymon is the root 
puss ( to ) COWer, danb, &o, )" Although by this passage from Ydels, the word ‘pass’ { male } 
signifies. one knowing mach —atil from this part of his perenge, jn question,“‘or its etymon, 
1s thé rook pane ( to cdvet, &c.)”—it must be interpreted, as signifying persons both male and 
female, possessing the procreative faculty ,—Jésd. § 6. 


Accordingly, Ydska has shown by the following pasesze, that the term putira, there ocourring, 
signifies children of both sexes ( mithuna. ) That children male and female ( mithuna ) are heira, 
i declared by these two starzas.— “From my several limbs, thou art distilled; from my 
heart, thou art produced. Thon art indeed self, but denominated son (putira:) may thou 
live a hundred years.” Mana, descendant from the self-existent, hath declared at the 
commencement of the world:—“without distinction, that wealth is that of children ( putirdndm ) 
male and female ( mithuna.) It must not be alleged, that the term ‘ mithzna, ’ in the above 
passage, intends the son and daughter-in-law ; for the text,— From my several limbs, thou 
art distilled, &c.” would be impertinent.—Jéid, § 7, 8. - 


Asfor the term ‘ puttra’ (son) used in this, and similar texts; “ Heaven awaite not one 
destitute of a son (puttra ;) that alao even signifies both sexes. For it is declared by Pémnéai, in 
the following rule, to be a complex expression ( formed by the rejection of one term-and reten- 
tion of the other) denoting son and daughter. ‘ The expressions ‘ bdrdéri’ ( brother) and 
‘puttra’ (won, ) are severally inclusive of sister and vaughter.—Jdid. § 9, 


Accordingly it is said, Equal to himis the put(rikd-suta, or daughter appointed to be 
von ; "and “ As a son, so does the daughter of a maa proceed from his several limbs ;”—and, 
“Tf by inauspiciousness of the destiny, a daughter should not be born ; then that must be pro- 
pitiated by the observance of rites, such as repasts in honor of the deceased, onthe first day of 
the dark fortnight, in the same manner as the destiny for a son, by the funeral repaste, and 
the, like, on the fourth day of the same.—Jéid. § 11. 


Therefore, in the same manner, as the son, by reason of being the means of procuring heaven, 
as the.agent in the performance of the funeral repast. and so forth, is principal; the daughter 
also, the same, by reason of being the means of accomplishing the precept, enjoining gitt,. the 
funeral Tepast, and so forth ; in defect of her, a substitute is proper. —Lbrd. § 16. 


— “Dukité’ (9 daughter )—that ia-‘du-rabité, or ddre-bith, one remotely benefiting; ( derived ) 
fide « dégahé’ (‘a milker. )” By this andlysis Véska shews, that. the daughter benefits hes father, 
by theans of her son also. —Mans likewise. “ Now betwoen the sous of his son, and of hiv daugh- 
ter, there subsists in this world no difference: for ‘even the son of's daughter delivers him in 
the next, like the son of his son.” And in the MeAébhéreta this speech of Géndhdri: “This one 
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VY AVASTHA-DARPAN A, a 


dauchter born after one hundred sons, shall be mature. Henee, P shall obtain worlds Srareten 


bya duaghter’s son.—This is my persuasiun.’-—D. Mim. Seet. VIT. & 17 


Consequently, on failure of the real legitimate daughter, for the sake of obtamine the 
heaven procured by the daawhter’s son, the constituting of even the Ashefraya and other adopted 


daughters as substitutes is established, —/dad. & 1S. 


Pnstaners indieatine the stbstitute fora dauchter, are found in the Parduas— 


Amongst these, the recital to Jhawrathe, by Swaandra, of the propheey by Suauttvondrr, 


he Aaawryiet, is an indication of a danehter given. —" En the race of 


moth Baleetacds of t 
(yee one very omeritorionts sla be born. by maine, the warrioe Decoudda: dustrious and con 
standin trath,—Great friendship shall subsist between himeand the magnanimonsa king of faa 

and he shall possess a dunehter of exalted destiny, of the mame of Sdafa. But the hing of dias 
Seated Lamapa dey will be destitute of issue.—-Thato monarch shall imtreat the khang Mas a! 

thas: Pam destitute of offspring; ol! versed in morality, let this gurl Safa. of excessive beauty, 
with open heart, be oiyen me, for the sake of offspring ?—Then, that Naja Pavaratha, deliberatiy: 
ty hasomind, shall give the girl Saufa tothe sovereien of Avga. That king having taken the 
damsel, tus desires being fulfilled, ) with gladness of heart, will quickly @o to his capital, 
Phat potentate shall bestow the damsel on Meshya-sriaga,’ &e. There also ois this address ot 
Dasoraths ta Lomas, Let your daughter Saafa, O' warnor king, go with her husband ts 
my eity an alher of importance has amsen.” There is likewise the address of Lomupaidi tu 
Nishyaesrouga =" This kine Duseratha as my amiable beloved friend. Por the sake of offepring 
for aine, ihis beautiful porl was given by him to me who demanded her : O Brahman, Sdaitd ws 


moat dear to me; as myself, oh! sage, he, this king, is thy father-in-law.’—/4o/, $50, 


In these quotations, from the expressions,—“let be piven,’—“shall be given, “having 
vaken,”—and “given,’—a rule for the gift is manifest. So it being premised, (that. the king of 
Anga will be) ‘ destitute of issue,’ it follows, from the conclusion. (of his prayer ) for the sake of 
ollspring, that the daughter given, resembling the legitimate daughter, is asubstitute fur ( male | 


sue—Lbid, § 3), 


vas UTR-WAG 


COU oYS MWA Oar CaP TACs HVS CAAA) BRAT Cacwr'o fa 
orgy ware fawsta oils BBCBE! 4. wentaie Sotaweg! 8,7. 5001 


a. So | 


BAe? Ot YAS UHATA, SOM ACS PAINT] SPAT YANG MTA, Hey 


\ 
. ah aK 
CSaares BAM Baa frwia Sec ) | nies ee 


BrafaAtats Wt o'gcs BUT WTA 6 a} iPaca 
GUS MPBUALTHTZAHCAT AST? | HOA 
¥, a. Bo a2, oe 1 


ABS ArsA BUA AEST GUT WF- 
aatneaniaaw aay sorfagia fata | Boal 
ie a’. “5th, eR | 

ues, waitiwg fawsta tar ay- wefaetmlata Corwin ary Hart 
HHT | 


amudaqearcas Fan worrg awfain maaan aainetiay waaCTAA - 
fb 45-2 HA 081g (ata Sq £4, SUCRY BB ASSET, —ASI SCT AOW- 
PACs YES PST Bal aaa AH Ganaifs- 
faq SSN (TAG SSUICS WPSH| Sa Bas 
MEA BAVA & Gan Satria ATSfata Bg 
HMAC ae Yat TAG gley tewg AS MaT—wHSsiyraAs ance Wage 
Oey SS BENS SUE Seay’ SAG CABCHT Wasi” | 


Stat. zRefwadaian_ afsecacaq whecs- 
BAA Saaafr Gan _iegafeafege 


ay wigan aes faiag ai SERCH Biz Hae ciferagiatafer WSS A SH ARM 

85 Bald DOA staz caqq aferge | 
[ae CH Sibia otfecy Bly Bars capa cwta 
«id BBl cain eBcwcey,- - Clow ” Atycwa fa- : ; 
ANS CARAS SMT awa ATyCHA fang | TTLTN BMA cAMABCAS RES ALANA 
CTHGA AlSonifHs sPaiey,t oar ‘cay, fe | AMQAC AT aferesais,t ‘cans ahs: 
feDiota oar Ws Brat, Stay came Awe a2 aA farattwaare OSH HT ertes 


rT, ae _ ALWIL UOT pe saw’ —oF appear amy’ —Bfe aga Pt Stota 
FRAT AQHA GA PO oA Ars aedig aaa 
= 


HBpatsiqag afeams:,— ifs YH Erica 
aq catefer cme Bwyatares Aap for 


moe ee 


Ate BAYA PIC yA Ses Aww 


Sy WICEe | 
SOS HAG Hale Ti SWA ATH HSS Bas SHTATSE tfeate Mew TSS 
HAE nae: 3 arate | at Pewpotafaee, teow | 
He SBfara caaaidva aires eraa—* yRaeta cata Yoretrz Zissits ty safes, few ema ¢ CA 


404814 AR SBME wee awe AKC CBIA_ATSA STACHCws Yon atoms re yotye caida Bows 
eraa, fem Sratcs yal satay fara fafas are. carn wes foa waren Yaafsfafe sgraz atota 
CSTHTY TU US SAT SE tew, SHAM, CNTY aAt StAr TAS CHU GVA afgrvgra Shavers ( afte 
Hee , rat ceae os Bi eeaa wiee: oat sacaa fazantiacae atota Ase CHT) Way CAS. 
Mes He 4 WWey— ay. F. F. Re | 


VYAVASTHA-DARPANA. hid 


An indteation of the daughter purchased, is found in /emadri, from the Skandu Puruna. alsa 


i the Linga Paraaa-—D. Mim, Seet. VIL. § 32, 


An indication of the daughter made, is found in the Hardhansha, where the offspring ot 
socearg enumerated, Alsoi the Padae Parano,in the part treating on the Bhoona-crata. 0° 


tast in honor of the planet Murs, —Jéid. & 84, 36. 


\n indication of the daughter deserted ix found inthe passage of the first parhan of the 


Met ihbarate, whieh recite. the conversation between //asmanta and Shukuntata, --See hid, & 8s 
Indications of the daughter selfeeiven and the rest mest be searched for in the Pardnas 


Tras however useless to treatin detui of the substitution of the eleven subsidiary daughters 
for the one legitimately bewotten, because the affilation of the subsidtary sons, except the 
fiiitaka (the son given, ) having been prohibited in the Aad? (present j ace, the affiliation of the 
subsidiary daughters, except the Mefiha (the given danghter, ) has tfortiore been prohibited , 
aud because the term yed/ra is declared to be a complex expreseion inclusive of the son and 


dauehter.* 


The adoption of a given daughter ( Yutida j is not however consonant with the usage of 


‘he good, even though not prohibited by the laws—So usage alone being the obstacle, no blame 
would attach to the adoption of a daughterin the DadGka form on its being practised or its 


oracties bainge sinctioned by the sddsue* since the ordinances of the sddhus*® are equal to. the 


authority with the vedas: and Afanu has, in the text subjomed, declared the practice and ordinances 

; cen f virtue-—* The seripture. the codes of Jaw, the 
uf the sadhus to be one of the four descriptions of virtue: 1 scripture, the codes of law, the 
practice (approved ) of the yvood, and the satisfaction of one’s own conscience, the wise have 


openly declared virtue to be of these four dexcriptions.’’¢ ( Ch. (er. 12.) 


494 Inthe present age, however, the adoption of the son given ( Dattaka ) 


only, is, for the houscholders, sanctioned by the usage of the good, as well as by law. 


* Sir William Macnaghten at page 102, vol. J. of his werk on the Hindoo Yaw, says: “ In former 


times, it was the practice to affiliate daughters, in default of male IEBUC ; hut the practice in now for- 
bidder :” and, as authority thereof, he quotes Colcbrooke's Note at page 276 of his Digest, vol. 11 
That note, however, docs not contain any prebibition of affihating daughters, but it epeaku only of the 
custom of this country to adopt sons in the Dattaka, and net in any other, form, Thus : : In Coura, 
“ik are only adopted in the form diseugsed in the eighth section.” (1. ¢. the Dattaka or given. ) 


T See anfe, p. 21. 
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495. There being a practice amongst the devotees, who are not householders, of Vyavastha’ 


buying boys and maintaining them as kvita ( purchased ) sons or rather disciples, 


the latter inhent their property." 
SECTION IV. 


WHO CAN, AND WHO CANNOT, ADOPT A SUN, 


496, Not only a married man with or without a wife, being destitute of a ron, 
son's son, and son's grandson (in the male ling, ) capable uf perfurnming the exequial 


rites, but also an unmarried man, can adopta son.t 


* Sir William Macnaghten says: “T have laid it down as a rule that, in the present aye, adoption. is 
allowable only inthe Duftika, Dicyimuahayana, and Avifrtae forms: but) Po tnd, on reference fo the 
Klements of Hindoo Law, that a question was agitated as to the admissibility of the Avida, or son bought, 
The point was mach canvassed, and gave rise toa protracted controversy between two of the most 
eminent scholars of the day , and there tsa case inthe Sudder Dewanny Adawlut) Reports, (vol. Lop. 28, ) 
m which the claimant was alleged to be of the Paunarbhavea class; and in which wall probability the clam 
would have been adjudged, had it heen proved to be enstomary for sons of that desemption to succeud, Al- 
though, therefore, i may be asserted that, generally apeak ing, there are only three KPCCIOR of adoption st] 
lowable in the present age, yet the mie should be qualitied, by admitting ao exception m faver of any par- 
tieular usage which may be proved to have had inmemorial existence ‘Thus it appears that the Goswames, 
and other devotees. who lead a life of celibacy, buy children to adopt them in the form termed Arita, or 
sop bought ; and that the practice of appointing brothers to raise up male iste to the deceased, impo- 
tent, or even absent: husbands, still prevails in Orissa. ( Note to Dig. volo EID p. 276.) The son ro 
produced is termed Ashetraja, or sonof the wife; and doubtless these several sorts of subsidiary sons 
should be held entitled to the patrimony of their adopting fathers, im places where the fee doer would 
justify the affiliation. (Sec Note to 8. D. AJR. vol. TL yp. 175, )—- Maen, Hb. vol. Ppp. 100, 102 


Here it should remarked that the claimant an the above mentioned cause was alleged to he iets. 
mate, not pounarbhava, and there is much difference between these two. Be that ak it may, bothof them, 
as well as any other description of sons, would be valid if an tumemorial custom of that kind have. pre- 
vailed. As to the mention of the Goswamis and other devotees buying boys, tt is to be remarked that 
they indeed buy boys and maintain them as sons or rather disciples, but nevertheless they do not) adopt. 
them, according to the law, as sons bought. -Such miaiatained sons become their heres merely according to 
custom. Mr. Colebroohe’s observation on this subject as contained the Klements of Hindoo Law 
( page LOK, vol. TJ.) appears, therefore, to be quite correct. It is as follows: "Ou this side of Indra, 
adoption by purchase is obsolete, and considered to have been prohibited in the present. sinful age of the 
world: the only practice analogous to itis the purchase of clildren by Gosacens, Sunnydars, and other 
professed asceties, for mitiation mato their order of devotion, the disciple becoming the her of the master. 
This however is not adoption. but a practice grounded on other provisions of the Hindoo baw, and on 
the peculiar custoins of the mendicant tribes. 


t The necessity of the thing apples. whether a man be single, marred. or a widower, since to 
all, equally, his future state, aceording to his conception of it, is of the last importance. In yeneral, 
it ig in default of male issue that the right is exereised ; ¢sswe here mcluding a prand or great yrand- 
son, (in the male line. )—Str. H. L. vol. 1. pp. 65,66. 
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The Dattaka-mimanad, Sect. II. § 45. The Duttaka-chandrika, Sect. 1, § 25.—dAnte, pp. 
424, 826, 828, $30, & 882. 


It should be here remarked, that no Jaw is found expressing that a son shall not = be 
adopted by one who has not contracted a marriage.—Coleb, Dig. vol. THT. p. 252. 

497. A man who is not a householder ( yrihi )* has also a right to adopt 
a sont 

The Dattaka-mimanaa, Sect, I. § 45.—Ante, pp. 826—832. 

It should not be argued that onc, who has no wife, being (consequently » excluded from 
the order of a householder, cannot properly adopt a son, this being an act. mentioned when treat- 
ing of the order of a housekeeper or married man. There is no argument ( to support) such an 
induction.) Acsordingly itis recorded im the MAdrata that /yasa and others, who had contracted 
ho marriages, nevertheless obtained sons, namely, Seéudera and others, Ele who happens to hav 
no wile, ( whether-he had contracted no marnace, or his wife have dicd or be forsaken by him,) 
either has not completed the ceremonies which perfect (twice born j men, or belongs to no 
order, but itis coutrary to eummon sense that, although the form of adopting a son given 


have been observed, the adoption should be void.—Coleb. Dig. vol. TEL pp. 262,258. 
498, The impotent and the rest,t who, though imeapable of inheriting, are 


capable of adopting.t 


* See the section treating of marriage, aife, p. 70S, note. 


+ By the term “rest’’ are meant the outeast and his issue, a person born blind or deaf, one Jame, a 
madman, an idiot, one dumb, a person affheted with leprosy or such other incurable disease, (See the 
following chapter, entitled © Exclusion from Inheritance.” ) Those of them, however, who are berett ot 
reason, are of course incapable uf adopting. 


} The Dattaka-chandrika, which in this respect is of paramount authority in Bengal, admits (though 
indirectly ) the neht of the impotent and the rest, who do not inherit, of adopting sons, but denies that 
the sons adopted by them have any right to inherit the estate of their paternal grandfathers, except 
to inaintenance only. —See D. Ch. Sect. TV. § 1. 


Adoption by one, being himself, through any of the operative causes, incapable of mherting, 
seems to be of a qualiticd nature, not entitling the adopted to the full mghts of Jus comditaan 


Str. H. L. vol. If. p. 65. 


t Adoubt might he entertained, as to the validity of an adoption, by one not being in the order of the 
grtht (the householder or married man, ) or by a blind, impotent,, or other person, disquabhied from 
inheriting. The more correct opinion, however, appears to be, that an adoption by any of the persons 
described, would be valid: though it seems reasonable, that the athliation, of one excluded from in- 
heritance, should confer no right of succession on the adopted, of which the adopter is debarred by 
law.—Sutherland’s Synopsis, p. 148. 


Mr. Sutherland’s remarks, on the subject of adoption by the impotent and the rest, as ecntained in Note 
IV appended to his Synopsis, are ax follows: “The expression ‘apputtra—destitute of male issue- 
vceurring in the texts of Afanu, cited as authorities fur adoption, is cxplained, as intending, one whose 
son may have died, and one to whom no son may have been born.—The first explanation obviously, and 
the second by implication, may be construed as solely referring to the ‘grtha’ or married man.--Again, 
the Medhatithi declares, that the scriptural precept enjoining the production of a son, must positively in 
sume way be fulfilled by a person of the description noticed. These, however, do not appear sufficient 
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Although the ennuch and the rest should not- marry, they may adopt children such an 
auns given and the rest.-~Coleb. Dig. vol. IDL p. 82t. 

© Bat their sons, whether begotten in lawful wedlock, or procreated by a kinsman on th 
wife duly authorised, may take shares, provided they have no Gisabihity. #6 dayayreadhga. ) Ou 
this text commentators remark, that two (deseriptions of) sons of lepers and the rest, namely, one 
legally begotten, and one produced by a wile duly authorised, hut not other sous, are capable 
of inheritiug, This is not satisfactory : for the issue of an appointed daughter, the san eiven, 
and the rest, are faultless; and the offkpring of the wife, and the son legally begotten, are not 
specially mentioned in the texts of Meee and therest. It should not be argued, that ne ground 


of preference exists whether the text of Mana shall he restricted as bearmye the same import 


with the test of Jayayarckya, or this be shall considered as exhibiting instances whieh elucidate 


the meaning of the other.—@ Maan holds the first rank among Jewislators, heeause he has 
expressed in his code the (whole) sense of the Fede ; no code is approved which contradicts the 
sense of any law promalwated by Meanie? CP rthuispate, J—Vivadabhangar nara, or Coleb. Dig. vol. 
ILL. pp. 322, 323. 

199 A man attieted with leprosy or such other sinful disease is. however required 
te perform penance previous to his adopting a son, 


Since he would not be capable of performing the religious mites, necessary on the occasion, 
grounds to pronounce the legality of an adoption made. generally by a man who may not have married 
or still Jess one whose wife may have died. Ju fact. the passage in question of Medhatithi imias be 
regarded as merely enjoming the more obligatory necessity, for a anarricd man, having ne male astue. 
to adopt a son. Jagannalha, in the Viradabhangarnara, ov Digest, translated hy Ma Colehrooke. express 
rejects as erroneous the doctrine, which would restrict adoption tou man in the order of grihe The undiss- 
duals excluded from inheritance are,“ the impotent person, the onteast and his issue, one bane. a niad 
man, anddiot.a blind man.a person atiieted with an incurtble disease, and others similarly disqualitied | 
The admissibility of a donbt, as to the Jegality off am adoption by such persons is suguested with refercner 
to a passaze in the Aitakshard, which declares, that, the speciic mention of ‘the legitunate son’ and 
‘son of the wife’ ina text of Jagnyaralkya, providing for the inheritance of such sons of die qualitied 
persons, ix intended to forbid the adoption, by them. of other sons. Phe author of the Dutta 
chandrika likewise arguing from the same ora parallel text, that an adopted son is not ordained for disyualr 
fied persons, exsludes such son of those persons frcm succeeding fo the estate of the paternal grand: 
father (DD. Ch, Seet. vic) In the absence, however, of other authoritics, those alluded to, ean hardly 
be adinitted as sufficient to establish a geueral rule vitiating a foto the adoption by oue, excluded froin 
inheritance, ~-In fact, the author of the Dattaka-chandrika, without advancing such position, anerels 
denies the right of one so adopted to inherit of bis adoptive grandfather, and perhaps no more wie 
intended by the author of the Milakshara.” 

Of the above remark, only this passage: ‘that an adopted son is not ordained for disgualbed 
persons,’---does not sees to be acencate, as it differs from that of the Dallaka chaudrehia alla te dte by 
the gentleman himself, which is as follows :* As sons, blind, lame, and au forth, do notinhe rit, and niece it 
is ordained, that their legitimate son and son of the wife only, participate in the estate of the paternal 
grandfather, a son given, or other description of sons, adopted by such persons, have no oryght ta the 
estate of the paternal grandfather, but maintenance only.” (D. Ch. Sect. VE § Ly Thikean by ne 
means be construed to mean that the author denied the adoption of the datleda and other forte of Kore 
by blind men and the rest, as not ordained, hut that recognising stch adoption by sach persons he dened 
their heritable right in their adoptive grandfather's estate, and allowed then maintenance only. 


* On this, the author of the Mitakshara thos comments: “-—the specifie mention of Jegiinate 
lasue and offspring of the wife, is intended to forbid the adoption of other sous.” (See D. Cho sect. V1 
Note 1. )—This exposition of the Mitaksharda has been well refuted hy the passage in the Vivade 
bhangarnava already cited. More espevially the adoption of the other deseriptions of sons by jy potent, 
and the rest not being prohibited in the Dattaka-chandrika, must be taken not to have been prohilitad, at 


least in this country. 
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unless the impurity or disability caused by such disease (which is the sign of erime ) be removed 
hy penance.* But to authorise his wife to adopt, he is not indispensably required to. perform the 
penance in question, inasmuch as the act of outhorising one’s own wife to adopt a son is equal to 
lus begetting a son in her, and the law nowhere provides that a man afflicted with usin 
disease must perform the penance before his proceeding to do go, 

500 The term ‘son’ comprehending also the son’s son, and son's grandson (in 
the male line, )t—he who is destitute of these, capable of performing the exequia 
rites and prolonging his Ineage, can alone adopt ason, and not the person who fas 
any of such issue in existence. 

As for the instance, appearing, of the adoption as sens of Merarafa and the rest by JF esAwdnitra, 
and others, although possessing male issue: that, from its repugnancy to the revealed law, as 
contained in passages before quoted, must be understood not to imply the existence of a revela- 
tion (authorising the act. )—D. Mim, Seet. 1. $10. 

The word son is inclusive also of the son's son, and grandson (in the male line, ) for (through 
these) the exclusion from heaven, denounced in’ such passages as“ Heaven awaits not une 
destitute of a son,” is removed: since it is declared in the text subjoined that the mansions of the 
happy are attained through the grandson and the other. “ By a son, aman conquers the worlds, 
by ason’s son, he enjoys immortality ; and afterwards by the son of a grandson (in the male line ) 
he reaches the solar abode.” Nor can it be alleged that the adoption of a son (though a grand. 
son and his son exist,) is for the sake of the funeral obsequies; for from this text it appears 
tie other two algo are competent to perform such rites. “The son, son’s son, and the son of a 
grandson, (in the male line: ) like these, the offspring of a brother,” § &e. &e,.—Jhid. § 18, 11. 

501 A man though possessed of a son, grandson, or great grandson (in the 
male line, ) incapable of performing exequial rites, or prolonging his lincage, hax a 


nght to adopt a son. 
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* See the chapter treating of exclusion from inheritance. 
+ See ante, pp. 8830, 882. 
t See Str. H. L. vol. 1. p. 66. Synop. p. 148. Macn. H. L. vol. 1. p. 66. 


§ The remainder of this text is: “ or that of a sapinda also, are born, Oh king ! capable of perform. 
ng obsequies.”’ —Vishnu-purana. See. D. Mim. Sect. IL. § 60. 


{ The primary reason for the affiliation of a son, being the obligatory necessity of providing for the 
performance of the exequial rites, celebrated by a son, for his deceased father, on which the salvation of a 


Hindu is supposed to depend, it ts necessary that the person proceeding to adopt, should be destitute of 


male issue, capable of performing those rights. By the term issue, the son’s aon and grandson (in the male 
line ) are included. It inay be inferred, that ifsxuch male issue, although existing, were digqualified, by ans 
legal impediment, ( such as logs of caste, ) from performing the rites in question, the affiliation of a sou 
wight legally take place.—Synop. p. 148. 
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Tnismuch as the object of adopting a sonis the presentation of the oblations of food and 


hhations of water, and the prolunging of one’s lineage. 


502 The existence of a daughter’s son and the rest is no bar to the adoption of a 


son, or no ground to invalidate such adoption, if made.* 


Siuce the word “son” in the texts, © By a man destitute of ason, Xe.” (arte, pp. S30, $82) 


eomprehends only the son, son’s son, and sun's @randson, in the male line, and no one else. 


o03- A man, having adopted a boy, and that boy being alive, free from any 


beara defect, cannot adopt another.t 


For the object of having a son beme attained by the one already adopted, it is unnecessary 


ty adupt another and unwarranted by the law to do se, 


* Tt is required that the party adopting shonld be destitute of a son, sen’s son. and son's grand. 
son ( Suunake eited wn Dalt, Maa.) Wt has heen doubted by the author of the Considerations, (yp. 150, ) 
whether aman having a grandson by a daughter cannot adopt a son, but there ix no solid) foundation on 
which such a doabt can tre-t. It must have originated ino the imdixeruminate use of the word “grandson”? 
in the Muelish translations. as applieable te the danghter’s son as well as to the son's son, Mr. Sutherland, 
in his Synopsis, page LE2, rfers and justly, that ifmale issue exist who are disqualified by any legal unpedi- 
ment ¢ such as toss of caste ) from the performance of exeqrual rites, the filiation of a son may legally 
take place. In the Summary of oda Law, p.4S.it ts laid down as a rule, that the insanity of al begotten 
son would not justify adoption by the parent; but to thisand other general positions Jaid down in that 
work T ean not altogether accede. --Macn. H. Lb. vol. Ppp. 66, 67, 


+ Tt is clearthat a inan, having adopted a boy, and that. boy being alive, he cannot adopt another. Et 
is written inthe Dadtakoninansda, © Awan destitute of ason Capattra) is one to wham no Kou has been 
born, or whose sou has died: fora text of Svwnaka expresses: Sone to whom no sun has been born. or 
whose son has died, having fasted fora son, &e.” And it has also been ruled that authority to a wife to 
adopt, in the event of disagreement between her and a son of the husband, then living, will not. avail, 
though authonty to adopt, in the event of that son’s death, would be valid. Lord. pp. 80 - 86. 


Sir Thomas Strange says: “As there exists nothing to prevent two successive adoptions, the fires 
having failed, whether effeeted by aman himself, or hy his widow or widows after his death, duly authorised, 
eo, even where the first subsists. a second may take place, such having been the pleasure and will of the 
husband ; upon the principle of - many sons being desirable, that some one of them may travel to Goya’ oe 
a pilvrimage, considered to be particularly cflicacious, in forwarding departed spirits beyond their destined 
lace of torture ( vol. J. p. 66. ) 


The latter part of this observation, namely, “ so, even where the first. subsists, i xecond may take 
place, such having been the pleasure and will of the husband,’-~ appears to be objectionable. In the first 
place, one adopted son heing sufficient for the purpose, there is nO necersity af adopting mother substitute 
tor the legitimately begotten son; secondly, the law has no where provided that: during the existence of 
ohe gon another may he adopted “on the contrary it has always used the term ‘substitute fur a ( legiti- 
mately begotten ) son in the singular number; thirdly, as soon us a man adopts a sOn he is father of 
Inale issue, and a man having male issue (im the male line ) is expressly prohibited by the law to adopt 
another. (See ante, pp. 8380, 832. ) : 

Ax to the principle of ‘many sons being desirable, that some one of them may travel to Goya, 
upon which such inference is drawn, it applies to sous begotten and not adopted—See the case ol 
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504 But, although a man, having a legitimate son of the body, or one adopted, 
or a_son's son, orson’s grandson (in the male lime, ) alive and competent to fulfil the 
object of having a son, cannot adopt another son yet he can Jeave pertutston to 


his wife to adopta son in case. the existing male issue die without leaving a son, 


om 


(free from any of the legal defects.” ) 


Tt asa disputed pout.” says Sir Willian Macnaehten, “ whether a widow having with the 
sanction of her husband, adested one son, and such sun dving, she is at liherty to alopt another 
without having: reeeived a conditional permission to) that effect fram her husband. According (5 

. , \ | wee Pee, ce 4 

the Mellakveniwadsa, Che act would be clearly Wlegal; but Segenwatha holds that the second 
ion insuch ense would be valid. the olject of the first havine | i 

adoption insuch case would be valid. the object of the lirst having been defeated” Although 
this doctrine of Jac aad is det repugnant to the tests of the leoistators, but rather sarecable 
wo the true intention of their laws, vetoaf oaght to be reeerved in its qualified sense. and accord. 
inely acted upon, taamely, if the hushand’s permission was expressly to adept only one sen, and 
hewore, even in the event of that adopted son's dying without a ron, then, uetwithstanding the 
object. of adoption would be defeated by lus premature death, the widew should net) adopt 


another, for the husband’s permission is, above all, essential to the adeplion by a widow, and vt was 


Court Prasad Roy versus Juymaia, (SD. AL Rep. velo Pep 2860) alluded te hy the learmmed: computer 
hinsch. ‘Phen as to the pleasure and will of the husband, the exercise of such pleasure or will of bis 
seems to have been completely restuaaned by the law; hadat not been so. he, while having a son. would 
have been competent to adopt another son, 


The observation of Siro William Macnaghten on the subject ino question ds cerreet and accurate 
It is as follows: —" Et is clear. that a aman baving adopted a boy sand that bey beige alive, he cannot adopt 
another. Pt is written in the Vallake-emamaisa: Aownian destitute of a son (ape) is one to when ne 
son has been born. or whose sen has died. tara test of Sewvahd expresses, * One to whote to sot bas been 
horn, or one Whose son has died. having fasted for a son des? Phere ts a Pyaeastha miaintaniing the apposite 
doctrine, the authority cited for whieh is averse aseribed to dlava, thoneh not to Ine feavhel wee 
Lnstitutes 2) Many sone are te be desired, that) some oue of then may travel to Goya Vint this text 
obvicushy relates to lewitimate sons. See the case of Goerece a hoy v. Joymnala. p. EG. vel 7. 
Sudder Dew why Adawiut Re sports. — Mien. Hl. L. vole Po pp so - 


Mr: Colehrooke observes tna note to SoD. AL Rep vol Top. 42.) Sthat the validity of a) eeeond 
ado; tion, while another soon, whe ther i lirth oy ow lopetions, is hvine, ae | quer (tuys Oy lan lh writers of’ 
sane have disay seit that Japranitha, Im hide Digest. inelines te hold at valid Dut aa the author 
of the Duffahu- mdm nest awork of great authority. inuntasns the contrare opanton Pe thir ait In to he 
added by way of conclusion that, as ne writers of sneh eminenee ag that ef the eee Sea cak 
Dattaka-choadrikd Was atlirmed {hie validity of such adoption. (nay, ow the contrary, they have maine 
tained the invalidity thereof.) the opiiion of Jugannatha or any seach writer cannot overide the 
doctrine Jaid down in. the Daffako-nmanad. a work of paraineunt and predominant wuthority on the 
subject of adoption, more, espectalls when its doctrine is im exact conformity with the teats of the holy 
legislators - ~ Maru nl tite rest, aud the vpinion uo} Jagannittha Is quite contrary 10 them. 


* Tt seems to be admitted. that aman having a legitimate ron may not only authorise his wife to 
adopt a son, after his death, failing such Jovritimate son, bur alss, failing the yon adypted, tu adept 
another in his stead.---Maen. H. L. vol. J. pp. 53, ob 
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his duty not to cive such permission without providing for such contingency. Tut if, 
instead of doing so, he gave such restrictive permission, then he isin fault ifthe object of adoption 
be thus defeated —But if the husband's permission was a general ene, mamcly, to adopt a 
son without mention whether or not she could adopt another, in the event of | the adopted son's 
dying without ason, then she seems to have power to adopt another in his giend, the meaning of 
her husband’s permission in such case being that the object of waving a begotten son must 
be fullfilled by the substitute for such son; se, one adopted son failing by death to fullil that 
abject, it is certainly implied that another sabstitute should be taken, in order that the oosequies 


of dhe husband and his forefathers may not cease and the celesstial bliss be forferted.” 


509 The husband can authorise his wife to adopt a son, only when he is unable 


himsclf to do so.” 
506 A verbal authority to adoptis as valid as a written authority.t 
Tnasinuch as cither of them, when sulisfactorily proved, is suflicient for the purpose. 


507 A writing is not also indispensably necessary for giving or receiving a@ son 


in adoption J 


As the faet could be established by oral as well as documentary evidence. 


508 A wife can adopt a son under the authority of her husband, and qot 


atherwise.9 


* Tt i natural for every person to expect an heir, so dong as he has life and health «and dienes it, is 
» . . ‘ . ’ 
usual for persons, when attacked by illness, and not befere, to give authority te ther wives to adopt. 


Maen, Ho L. vol To pp. th too. 


+ The authority to the sidew need not be in writing, though it penerally is gos as in prudence it 
ought to be, tuneand neeans existing In the case of the Zeaeudar of Hajshaky, owas tn writing <u 
another case ( viz, Shamehiader versus Naraynat Debt) a verbal one for the purpose wits held oud by 
the Suddur Dewanny Adawlut of Benyal,--Str. Ho I. vol. 1, pp. 6s, G9, = 


A written authority is doubtless not indispensable.—Colebrouke’s Remark, See Str. TE. vol. LI 


p. 72. 
t See Maen. H. L. vol. TV. pp. 176.177. 

§ As the husband's kindred may authorise the widow te make an adaplion (see noteta Afilaksh on Inh. 
Ch. 1. Sect. AT. § 9.) wherever the authority of Tijnydarseara and Mayykha. and works of the samo 
gchool is followed, her son's sanction would ne doubt be sufficient. It is otherwise in Bengal, where pe 

©) } 


sanction but the husband's can avail-—Colevruoke’s remark apud Str. HW. L. vol. I, p. 72, 


“ According to the authorities which arc followed in Bengal and Benares, a woman is competent 
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The following 13 dhe oniniwn of Baboo Prosunno Coomar Luyore on the subject of aide plain 
by a widow, sae 

The Tindvo law of adoption hy a widow may be divided into the following five heads. 

}. Pac right of a widow toadopt.—2. Phe qualification of the person to he adopted. —3. The 


“ype : ’ : riv : Fy ‘ ‘ 
form necessary to be observed in’ adoption.-—f. The effect of non-observance of the rules wud 
necessary eeremonies.—9. The effect of aduption in due form, 


I. The right of a widow to adupl. 

The authorities of the Beneal school are unanimous that a widow cannot adopt without the 
canetion of her husband, either written or otherwise, formally expressed in his lifetime. She iy 
incapable in her own right to adopt an heir to her hushand’s estate. But when such sanction js 
left hy her deceased husband, he in fact adopts the person through the delegated agerey of hig 
wile. When she wlopts any person under such sanction, she in fhet, in the lipids a iia 


carries info execution the mstruction of the principal She is therefore bonnd to see that the 


authority yiven to her for such ast is valid, and that she has power to carry it into effect. 


IT. The qualification of the [ersou tu he ada ted, 

The person to be selected for adoption must be free from any disqualification, which nieht 
prevent. hun from fulfilling the purposes of his adoption,  Teamust be of a certain age and must 
not be within a certain degree of relationship to the adopter. The ceremony of his tonsure 


must not have been performed, and so forth. 


Tl. The form nevessary to he vbserred in adoption. 

The party intending to adept should eive notice of is intention to the ruling anthorities, 
and proceed to the adoption im the presener of bis kinsmmen with the preseribed) forms. Buta 
widow not being capable of performing certain of the ceremonies, she is required to perforn 
them through the agency of Bradwins, The disregard of any immaterial part of the ceremonies 


will not vitlite the adoption, 


TV. The effort of ameobserrance of the rules id NECESSALY COYEMONITS, 
It is ordained that if a son be adopted without the observance of preseribed forms, his filial 
relation will not. be established. But he will be entitled to funds sutticrent to defray the expenses 


of his marriave. It is also stated that the ceremony of tonsure and) other rites of initiation 


r 
7 


being indeed performed ander lis own family name, a son given and the rest: may be considered 
as issue; else they are termed slaves. Hence it should be observed that a persoa adopted 
without observance of necessary cereinonies cannot be heir to the deeveased proprietor, IIe will 
be duly entitled to his marriage expense and become a slave ins the family. But there is a nice 
distinction in this matter. For every adoption has two conditions te make it invalid. —Ist. Tf an 
adoption take place withoat authority from the husband.—-2nd. Lit tuke place under authority, 


e . ee einen 
an + Pe Wengen tenements + ii! 


after the death of hor husband, to adopt ason, provided he wave her permission todo so, during his lifes 
time —It is auniversal rule in Bengal and Benares, that a woman can neither adopt a@ son, nor give 
away her son in adoption, without the sanction of her husband previously obtained.’ (Maen. LD. L. vol. I. 
pp. 90, 100.) ‘Phe latter part.cf this rule, namely, “nor give away herson, without the sanction of her 
husband previously obtained” though it bea general rule, is not the lawof Bengal, the Dattaka- 
Chandriké having laid down a different rule.—See D. Ch. Sect. I. § 31. 
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butin violation of the rules and disregard of material ceremonies. 

In respect to the Ist, if a widow adopt a person under an alleged authority from her husband 
and it prove to be unfounded, the acceptance of him asa gon is ad initio invalid. If there be any 
other informality, which may vitiate vither the gift of avon or the acceptance thereof, the effect 
will be the same, and the subsequent ceremonies duly performed will not cure the defect. The 
person in such ease would continue the heir of his natural parents, and will not be entitled to the 
expense of his marriage nor hea slavein the family, as it is mentioned, When he who has 
procreated a son gives him to another, and that child is born again by the rites of initiation, his 
relation to the eiver ceases, and a relation to the adopter commences.” Hence, if a widow adopts 
a person without dne authority from the husband, that child is not born again by the rites of 
initiation, and neither his relation to the viver ceases nor does a relation to the adopter commence, 


because the aveeptance was not complete, in the absence of due authority, 


In the 2nd case the circumstances are different ; the person adopted is given by his natural 
parent, and received under due authority by the widow; the giving and receiving are complete, 
and thereby the night of one ceases and the right of another commences. Only the fihal relation 
between the adopter and the adopted was not established, for want. of due observance of the rules 
or performanes of the necessary ceremonies of adoption. Under such eireuinstances, the fihal 
relation to the natural parent having ceased by the giving and the accepting, while none having 
been established between the adopter and the adopted, the child cannot be regarded as a) member 
of either family. The shasfras therefore provide that he is entitled to his marnage expenses and 
is to be maintained as a slave in the family of the intending adopter. 


Thus is explained the effect produced by the difference between the two conditions above 


mentioned, 


VP. The effect of adoption in due form. 


The person legally adopted, with due observance of the rules and ceremonies, ceases to have 
any claim to the family or estate, or to perform the funeral rites, of his natural father. He not 
only inherits the estate of his adoptive father, but likewise lineally and collaterally to the estater 
of the near and distant kinsmen of that person. He likewise represents the real lepitimate Kon 
in relation to his adoptive mother, and her ancestors become his maternal prrandsires. 


With reference to the remarks under the tth head, the question arises whether a widow, having 
an alleged authority to adopt from her late husband, ean bring a suit against him who would be 
regarded as his representative in the event of there being no adoption, for the establishment of 
her right to adopt under such authority. In a case in the Privy Council (Moor’s Indian Appeals, 
vol. TIL. p. 359,) their lordships carefally avoided giving an opinion on a nearly similar point. 
But Mr: Macpherson, in his Civil Procedure, 3rd Edition, page 42, states that it was a question 
long undecided whether the civil courts had jurisdiction to entertain a suit which is brought, not 
for the enforcement of any civil right, but for the bare declaration of a right to perform certain 
religious ceremonies or indeed to decide on any right merely in the’ abstract. They have however 
latterly exercised such a jurisdiction.—In support of this view, see Calcutta Sudder Dewanny 
Adawlut Decisions of 1853, page 58, and Agra Sudder Dewanny Adawlut Decisiona of 1853, pages 
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679 and 761, and also Macnaghten’s Hindoo L. vol II. page 199, Cuse No. 19, which is directly 


to the point. 


When a widow is acting as an agent in the performance of a certain duty under the alleged 
instructions of her deceased husband, and there are presumptive heirs who dispute or are likely to 
dispute the existence of the authority, and the presumptive heir cannot sue for the inheritance 
till after the death of the widow, and witnesses of the matter may in the mean while be removed 
from the scene, it ix nothing but just that the widow should be allowed to bring a suit to declare 
her right. In faet, without the establishment of such a nght, no pradent parent would lke to place 
his infant son ina position so anomalous as that assigned to persone whose adoption ix set aside 


on account cf irregularity. 


Ifa widow adopt a person after her right to adopt is declared tu be invalid, that decree will 
be binding upon him though he was no party to that suit. Ag the suit is brought to establish 
a right alleved to have been delegated to her by her husband, and her right is invalidated after an 
investigation in which she is directly interested as delegatee, the person who afterwards wishes to 
exercise a right derived from an act of such delegatee will be barred by the dvcree, For as that 
decree was binding upon the widow, it necessarily binds all those whose rights depend on her act. 


P, C. Tavors, 


509 Although authorised by her husband to adopt. son, in the event of a 
disagreement between her and the son of her rival wife, a woman cannot, even in 


that case, adopt a son.® 


Inasmuch as the husband having no power to give permission to adopt while a son of his 
was living, such permission is utterly ineffectual, and a stepmother, being in the eye of the law 


mother of male issue hy the son of her rival wife, has no power to adopt a sun. 


510 Whether permission to one’s wives for cach to adopta son, be given 
simultaneously or at different times, if the adoptions take place at one and the 
same time they are valid, otherwise only the first is valid, and not any other, ( if 


made during the lifetime of the son already adopted. ) 


me one ewe one . — - eC res 
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® It has also been ruled, that authority to a wife to adopt, in the event of a disagreement be- 
tween her and a son of her husband then living, will not avail, though authority in the event of that 
son's death would be valid.—Macn. H. L. vol. 1. pp. $4—86.—Sce the case of Mussummat Sovlukkbuna 
v. Ram Dovlal Pande, 8. D. A. Bt. vol. I. p. 826. 
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Inasmuch as of the sons so adopted only tho first was received when the husband was desti- 
tute of male issue, but he Leing the father of a son immediately after the first adoption, the law 
dues not permit the adoption of another gon for him; consequently, all subsequent aduptions during 


the existence of the son first adopted are invalid, 


Although some of the modarn pends are of opinion that the act of recervinge permission 
ty adopt is equal to being pregnant,* yet. the opinion does not ippear tobe of any weight, 
astt has not been reeognised in any of the law tracts respected as authority, By parity 
of reasoning too, the act in question does not appear to be equal to presnancy ;—for had it) heen 
so, the acts to he performed under that permission would always be done stmilarly or 
consistently with premnancy ; thatais to say, a son would be adopted neither beste Talore: aie 
lony after the time for giving birth to a child, but just after the expiry of the eri Oral: 
tion, and not tu adopt a son would be impossible, In fact, this opinion of the pundits has not 


beet aseepted in the administration of justice, * 


In the ease of Gouree Prosaud rersas Joytmalat it appears that the husband, after adoptingr a 
kono conjuction with one of his wives, had confirmed his permission already given to another 
wife Co adopt, snd the adoption made under such permission during the existence of the gon 
alreuly adooted was decluret wald by the Sulder Court: but such adophion was by no means 
vali avcording ta the Hindu Taw, and the dectsion declaring the validity thereof is certainly 
inconsistent with that Taw. ‘Phe decision pissed by the Privy Couneil, Whereby the adoption of 
asccomud son dacuis the existene cof the fest has been held to be Mnvahd, appears to be in strict 
conformity with the law, and decisive on the point, 


S11 Authorised by her husband to adopt a son, a Woman inn y adopt at any time 
when a boy fit to be adopted ts procurable. 
Since there is no period fixed within which a som is to be adupted. 


512 But ifa wife, authorised to adopt, do not adopt a son, notwithstanding a 
boy fit to be adopted were to be had, then she bceomes guilty of discontinuing the 
ublations of food and libations of water, and extinguishing the lincagre, 


There is on this sulyect a Fyacas(ha in Macnaghten’s work on the Hindoo Law, vol, TT 


as fullows.—~ 


Q. A person, previously to lis death, gave directions to his two wives that they should 
each accept a son in adoption. Subsequently to hia death, his elder wife di] not wevept a son, 
and the two widows eqnally divided his estate. The elder widow made a gift of her whole 
share to a stranger, and died. Afterwards the younger widow received a boy in adoption. In 
this ease, will the share of the elder widow go to the donee, or will it devolve on the adopted 
son of the younger widow / 


© 9 tear cet 
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* See Ranee Kishenmunce versus Rajah Oodwant Singh and Jankee Singh, 8. D. A. R. vol. 
TH. p. 228, and Tarinee Debea versus Baman Doss Mookerjea and others, $. D. ALR.) 30th 
September, 1650. +8. D. A.B. vol. I. p. 186. 
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R. The son adopted by the younger widow, with her husband’s sanction, is entitled to the 
share of the elder widow, who infringed her hushand’s directions by omitting to make an adoption. 
The gift of the share which she received by participation with her rival wife is not legal, and 
the donee cannot take the property conveyed ; because the adoption of a son isthe only means in 
this case of preserving the libations of food and oblations of water at the funeral repast; and when 
she, without doing such benefit to her deceased husband, inade the gilt, she deserves to be ranked 
amon those widows who are incompetent to succession, Consequently the gift by her is null and 
void. Zillah Dinagepore, August Sist, 1813. Maen, HED. vol. 1. Chap. VI. Case. XI. pp. 207. 

The latter part of the above opinion, namely, “when she, without doing such benefit to 
her deceased husband, made a gift, she doves not deserve te be ranked among those widews who 
are competent to succession,” docs not appear to be consistent with the kaw: inasmuch as no crime 


which does not eause degradation can render a person incompetent to succession, Degradation ix 


caused by one of the fiv Hetrocious crimes or by small sins committed over and over.® But the act of 


omitting toadopt ason, orin other words, of discontiniing the presentation of the oblations of food 
and Hbations of water, is neither one ol these five atrociots crimes, nor a small sin; consequently 
ib can not render a Woman Incompetent to successiou.—The opimion dn question is vot Piahetits 
warranted by law. 


512 A wifeeven when an infant may adopta son under the authority of her 


husband. 

Asin doing so she only executes her husband’s order, the husband beme ins effeet) the doer 
of that act. 

It has been decided that a wife, while an iufant, can adopt a son under her husband's 
authority ; but. the question, whether a husband can during lis minurity adopt or authorise te 
adopt a son, remains still undecided. 

& Paadit Bharat Chunder Shiromoni, the writer of commentaries on the Malla hd-mimaisa and 
Dattaka-chandrika, says in his Synopsis to the Datlaku-nimansd, that “both male and female 
infants may adopt sons,—infancy not being a bar to the performance of rebgtous rites.”” 

Baboo Prosunno Coomar Tagore, author of the Gouriqa Dayabals, is however of opinion that a 
minor ix incompetent to adopt a son.—The opinion written by him on the subject te as follows: 

©The corresponding terms in Sanscrit for ‘major’ and ‘ minor? are ‘yrdplaeryarahar, or one 
who has attained discretion, and aprapla-ryurahar,*? one who has not attained diseretion. The 
word ‘nyurahar’ is defined as follows by Woodyutukurdchirjyya, a commentator on Gautama 
Sétra. Thereare five causes which lead to Sryarahar’ or diserction. Tst. Knowledge of one’s quali- 
fication for a proposed Work, 2nd. Perception of possible advantage from i. oSrd. Reflection 
of great possible disadvantage from it. 4th. Desire for the work. Sth. Knowledge of the means 
of effecting it. The Shastras determine that a vouth who has not attained sixteen yeark of age 
cannot possess diseretion as above defined, The Afitaksdara in’ the Chapter on Loans states 
that a child from birth to the age of eieht is to he considered as vel in the womb, and tl the 
age of sixteen he is to be termed a boy; after that age he arrives at the years of discretion and 
is recognised as a major. If he has no parents, he is then to be considered ax no longer ina 


rs a 
state of dependance { so says Aa/ydyana. ) 
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* See the Chapter treating of Exclusion from Inheritance. 
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The author of the Mitaksharé observes that, if a boy have no parents, he, though independ- 
ent, should not be personally liable for the debts of his father, for Aa/ydyana las said that, 
though a boy have no parents and in consequence be free from dependence, yet he is not tobe 
responsible for his paternal debts, because, independence is vested in the eldest, that is, in him who 
has attained age and qualification as before described. Before majority, po boy is lable to be 
summoned to any Court or to be imprisoned, just as he is not lable for debts, For ats said, 
they who have not attained discretion, ambassadors, persons about to give gilts for the sake of 
religion, persous engaged in religious ceremonies, and persons who are advanced in vers, are not 
to be summoned to any Court or imprisoned. There is an apparent inconsistency of opinion 
between the sage before quoted and another save who declared that a son from his birth i bound 
to pay his paternal debts, even from his own resources, to preserve his father from perdition, 
while that sage says that he becomes responsible only after attaining years of discretion, The 
meaniny of the sage alluded to is that. the son is bound to pay such debts after arriving oat 
majority and not berore. But the restrietion as to the pavinent of debts till attain migqorily 
is mol applicahle lo the performance of the abscquies of anecstors, which even bey ays rnyponed to 


perform 2 


From the above it will appear that, before attaining majority, every act whether worldly er 
religious 1x prohibited, erceytl the performance of OLSCUHIEN, or of the like Bie, which is spocnally 
enjoined by the Séas/ras and not optional, Now the authority of a minor to dds wife for the 
adoption of a sou will eome under the class of res(uietions, Ist. fle dias not arrived at) the were 
of discretion determined by the Shasfras, and therefore cannot possess the quidifieations required 
for such an act.—zndly. Adoption is not enjoined by the Shasfras as Nilad,? or enjoined, but 
“ Aiveya,” or optional, as it is said that he, who desires the fimeral cake, Uiabations, and solemn 
rites, and the celebrity of his name, is required to adopt a son. But by the onussion of adoption 
he incurs no sin, he only deprives himself of certain advantages: and therefore adoption is net 


"bata Bawga art: as such, ike all other acts of a dike nature, it rests in the 


a Nitya 
desire of the party and is not enjoined by the Shdadrax. Adoption by a minor is invalid, sinee he 
cannot possess discretion as already defined. Any authority of the kind given by a minor, like any 
testamentary writing or verbal bequest made by him, ts invalid, according to the Hindu law.—- 
This doctrine is likewise consistent with reason, because aduption ino general deprives: the 
legal heir of lis mghts, anda person who is capable of doing that should he quidified to perform 
the acts specified in the definition of discretion, That discretion being unattainable, according 
to the Shaséras, by persous under the age of sixteen, the restriction must be applied to all acts of a 
minor which he is not specially allowed to perform. Besides, as the judgment of a minor must be 
immature, any such power on his partis obviously liable to the greatest abuses, through the 
influence of interested and designing parties. It has therefore been the policy of the Hindu 
Legislators most strictly to forbid the recognition of any powerin a minor where discretion is 
necessary to the validity of an act. This policy is consonant with the opinion of forcign jurists. 
The civil Roman law attached such weight to so important an alteration in fumilics, as 
adoption, and so zealously watched such acts, that it provided that nu adoption should take place 
without the authority of the magistrate. The intention of such restriction evidently was to 
control such alteration in the line of inheritance ina family to‘the prejudice of others. This 
principle in a great measure coincides with that of the Hindu Legislative sages, who ordain that 
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a person being about to adopt a son should take an unremote kinsman or the near relation of a 
kinsman, having convened his kindred and announced his intention to the king, &e.” 

It appears on consideration of the two opinions above mentioned, that Proadit Bhurut- 
chunder Shiromani, considering the adoption of a son to be a positive act of religion, held 
that an infantis competent to adopt ;—while Baboo Prosunno Coomar Tavore, considering 
that the orderof succession would be changed, and the person, who would have been an 
heir if adoption did not take place, would be deprived of his rights by the act of adopting 
ason, considering also that act to be an optional one, held it to be beyond the capacity of a 
minur.—That. adoptionisa religious rite mixed witha eral function is unquestionable; for had a 
bey been adopted merely for the sake of the oblation cake, water, and solemn rites, hig adoption 
might have been deemed a mere religious act, but he is adopted mot only fur those purposes, but alse 
tuinherit) the adoptor’s estate, and tu be his representative in all civil matters. ‘Phus there is ne 
doubt that adoption is partly for religious and partly for civil purposes. Now, it is) to be seen 
whether if is an optional or positive religious act. —If optional, an ainfint cannot 
do it, even though it did mot partake ofa civil nature.— Bat ait: appears from the following 
text of the Veda. © A Bradarona, immediately on betng born, is pronounced a debtor on three 
obligations: to the holy saints, for the practice of religious duties ; te the guds for the perform. 
ance of sacrifices; to his forefathers for offspring’? and from the following text of dlane: 
“When he has paid his three debts (to the sages, the wnancs, and the pods, ) let hin apply his 
mind to final beatitude; but low shall he fall, whe presnimes to seck beatitude, withuut having 
discharged those debts; and from the following text of the same pape cited in the 
Datltuka-chandrika: “A son of any deseription must be anxiouly adopted by aman destitute ef 
male issue; for the sake of the funeral cake, water, and solemp rites, and for the celebrity of 
his name,” also from the following passage of the Dalltuka-mimanusa: “ Since jt is shown hy 
this, that. being so destitute is a cause, In omitting to adept a son, an offence even is incurred 3? 
that the adopting of a sonis a positive act; and from this speetl dietum of the latter authority : 
«The precept enjoining the production of a son being positive, it results that. the contravention 
of it is the cause of -ap offence; and on defect of any son im general, exclusion frum heaven is 
declared in this text: Teaven awaits not one destitute of a son: "&c.—-adoption ip his) opinion is 
certuinly a positive religious act (dye dhurma karma; ) since any (religious) act the nun-observance 
or non-performance whereof causesan offence is termed “elya arma (positive act.) Further, 
the Dullaku-mimiast, having declared that the precept enjotmmnge the production of a son te a 
positive act, and the contravention of it is the cause of an offence, and there being nothing contrary 
to itin the Delfelaech on techd, the opinion of the former must be respected, even though according 
to other authority or authorities the act in question is an optional one, the Duiteha-mimansd 
and Dallakuerhandrika being the highest and predominant authorities on the subject of adoption. 
But thouzh adoption bea positive act of religion, and as such, it be incumbent upon persons 
destitute of sons to adopt, yet consistenly with the reason of the law it) does not appear that 
an infant is competent to adopt a son; for how can that boy do so who docs not understand why 
a son is to be adopted, and what is the consequence of not adopting a son ¢ {n the Prayashchilta- 
Kanda distinction is made with regard to severity in the penance or expiation of infants, according 
to their age and understanding. In the f; yavahéra-kanda too, an infant ( shishu) before bis eighth 
year is considered as similar toa child in the womb,* and to the tenth year a (mere) child,* 


* See ante, pp. 555, 557. 
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and as such is destitute of diseretion.—Consequently, if is ineonsistent with the reason of the 
law that an infantup to chat are should adopt oaoson (thonrh adoption be a positive aet of 
religion.) From the tenth to the fifteenth year of age an imfant is termed an adolescent sat. thos 
ave, his faculties develop, and he commences to have discretion. Besides, nature enabling a boy in 
this country to beget al child before the sixteenth vear ofthis ave (when, generally speaking, he 
attabas also discretion.) tts rausonable to infer that the boy, who is enabled by the buy of nature 
te proereate a child, is also enabled by the reason of human baw to have ai ehild by iudoption | 
provided he be not wanting in discretion.  Vrvhaspofi says: & A decision must. not be amade solely 
by having recourse to the letter of the written codes :smee, if no decision were made according 
to the reason of the low, Chere mischt bea fulure of justiee” Now it is unwarranted by the reason 
ofthe Law tehold that a boy without diseretion may adopt ason, because the hav does net expressly 
prohibit him from doing se; but that boy only is capable of adopting whe has attained judement. 
So the term antant, used inthe opinion of Paadi? Bhurut) Chunder Shiromom, must not. be 
taken to mean any infant indiscriminately, but that infant alone who has attained diseretion,— 
that issone who anderstunds what benefit and ralictous merit are to be wamed by adopting a son, and 
what he as to lose by omitting to dos.) Ptis also meonsistent with the reason of the law ta hold 
that a vouth attains diseretion and becomes capable of adopting at the sixteenth vear of his age, 
and never before that, inasmuch as at is absurd to suppose that aboy oon the last day of jus 
fifteenth year remains indisereet, bution the first day of his sixteenth year he on a sudden becomes 
endued with diseretion and a pertectivsensibh: man. However, as persons are expressly prohibited 
hy the SAvo/re fron dotng any civil act before the sixteenth year of theirage, let persons under that 
age (though endued with discretion ) not do the civil part of the aet, but nothing prohibits their 
performing the religious part of it, which on the contrary ix strictly enjomed to be performed by 
persons destitute of sons,--the same being a positive act, of religion. It appears therefore certai 
that aboy, when he attatns discretion, even before the sixteenth year, may adopt a son, 
provided it be necessary for him to adept; but he cannot make lim suceessor to his estate by 
breaking the natural order of succession, since he can adept a child to present the oblations 
of fool and dibations of water, that being a mere act of religion > but to make a person successor 
tu his estate is a civil act, which heis prohibited from doing before the sixteenth year of dn 
ave. Cousequently, even oa child be adopted by an infant endned with diseretion, that son 
cannot be eutitled to sacceed to his estate; inusmuchas the heritable richt of sneh son is derivable 
from the actof his adoptive father, who being an infant had no power to do the cial act, 
that is, to dispose of his property, and whose disposition thereof is null and void.—.As, however, 
it has been laid duwn in the Meftleka-chandrikd that the adopted sons of eunuchs and the like do 
tiot inherit the estates of their adoptive grandfathers, but are entitled to maintenance only* 
by reason of their adoptive fathers, through whom they claim, having no title to their patrimony, 
by parity of reasoning, the adopted sons of infants should be entitled fo maintenance only, 


since it is the gweneral maxin of the law that — the sense of the law ascertamed ino one 


® As sons, blind, lame, and xo forth, do not inherit,—-and since it is ordained, that their legitimate 

gon, and son of the wife only, participate inthe estate of the grandfather; a son given, or other deserip- 

tion of son, adopted by such persons, has no right to the cstate of the paternal grandfather; but ty 
“db : 


Ze 


maintenance only.—D. Ch. Sect. VL. § 1. 
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instance, is apphieable to others also, provided there be no impediment.”* The circumatances 
of an infant and his adopted son being similar to those of eunuche and the lke and their 
adupted sons, * there is no impediment to the rule, laid down for the latter, being applied to the 
adopted sons of infants. t—Consequently, when a son is adopted hy a minor, endued with discretion, 
that con should be entitled to maintenance aceording to the rule of the Dattuduechandrikd. 


Legal opinions delivered in, and admitted by, the several courts of judicature, 
and eramined and approved of by Sir Withan Macnaghten, 


Q. Is an unmarried person competent to adopt.a boy as lis son, or otherwise ? 


R. An unmarried person may, for the purpose of securing hie own and hig ancestars, hic. earheieas 
funeral oblations of food and water, adopt a hoy. pereon may adypt. 
This is consonant to the Datluka-rhandrika, Dattaku-darpana, and other works. Zillah Jungle 
Mehals, May 11th 1826. Maen TL EL. vol. TL. Chap. Wi. Case 1, p. 175. 
Q. 1. Is a woman, on the death of her husband, competent to adopt ason or not 7 
Roi. Tf her husband left directions with her to ‘adopt a boy, and then died, in that case A widow cannot 


wlopt a son without, 


bes : ee rae fc ; a8 % , the permismon of her 
Authorities: —The text of Fashehtha, cited in the Miradachintamant and Mieddabhangdruara: ate Wusband. 


the widow is anthorsed by law to receive a son in adoption, hut not otherwise. 


* Let not a woman either give or receive a son in adoption, unless with the axgent of her 
husband.” 

Q. 2. A person died before his father, leaving a widow ina state of pregnancy, who was 
subsequently delivered of a child. In this cause, is the posthumous child entitled to its father’s 
property ? 

R. 2. If the son leaving a pregnant wife died before his father, while the family were ina 
state of union, and the widow subsequently brought forth a son, such gon, on the death of his 
grandfather, 1s entitled to inherit his father’s portion along with his uncles or other heirs; but if 
the widow bring forth a daughter, she cannot claim a share, because there ie no provision in 
the law that a granddaughter, whose father’s death happened previously to that of his father 
may imbherit from her grandfather. But supposing the original proprietor to have divided 
his estate between himself and his deceased son, in that case the granddaughter ix competent 
ty inherit her father’s share, 


Authorities: —The text of Catyayaaa, cited in the Dayatatlea: “ Should a son die before 
partition, hig share shail be allotted to his son, provided he had received no forte from 
his grandfather. That son’s son shall receive his father’s share from his uncle, or from his 
uncle's gon,” 

Q. 3. Is it customary to enter into any written agreement on the occasion of adopting a 
buy: and if go, is an adoption in which no writing was executed necessarily null and void ’ 


R. 3. There is no law requiring the execution of a written instrument on the occasion of hina 
Written « 


* See Sri Krishna's commentary on the Dayabhdga Sans. pp. 81.42. Ante, p. 387. 


t That is, as eunuche and the like, being themselves not entitled to their patrimony, cannot make their 
adopted sons entitled to auch property, so an infant not baving power to dispose of property, cannot 
inake his adopted son successor to property. 
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receiving a boy in adoption, though the practice of resorting te writing ix prevalent. Ha person, 
having performed the ceremonies prescribed for adoption, affihate a boy whose ave does not exceed 
five years, without having recourse to any written mstrument, und the parents of the boy, 
their own free will, give the boy for the purpose of affiliation, i such ease the adophon as good 
and neal, 

The passage quoted inthe Miraddrwurasela and Viraluthaugdraavac—“ Butatter ther fitth 
year, king, sons given and the rest must not he adopted: let the adopter take a bey five: years 
old, and first perforur a sacrifice for male offspring.” 

Zillun Nuddea. Septamber 20th, 1S16, Kishenkaunt Goswamee, ¢, Purmanund Goswamer 


Man. He Lovol, FE Chap. VIL Case 2. pp. 12a 17s. 


QA) person previously to his death left directions with his wife, who was then ander aye, 
ty adopt a son for him while his brothers were alive. Tu this case, was he at hiberty to 
desire his wife to adopt a son, though his brothers were living 7 


Ro WY the deceased, previously to dis death, and during the lifetime of dis brothers, lett A widow heap & 
hates dnay adont a 
ts ae e LY ‘ 
Gareetions so given showd be considered lewal for the purpose of affiliation, The non-aye of bis aes fer Cherie 
widew and the existence of his brothers are, according to law, we ubstacle to the adoption. ‘Phis band. though her 

lnisband’s 0 broth eas 
are hive, 


directions with Ins wife to accept as son in adoption, and subsequently died, on dis death, the 


wpution is conformable te the doctrines of Idaae, the Vyarahara-latted, the Hattaka-monausa, and 
other law books. City Moorshedabad. March 1th, 1815 Haradhan Roy, agent of Sarbamoneula, 


r. Biswonath Roy and others, Maen. FLL. vol, UE. Chap. VIL Case 9. p. Est. 


Q. A person, baving left directions with lis wile to make an adoption, died, and, subsequently 
his widow, at one and the same time, adupted two sons; in this case, as the adoption 


of both, or either, good and valid 7 


R. Wo a childless person, from religious motives, desire his wife to adopt a son, the child A widew, havatge 
recesyed instructions 
. ae aa | from her husbind to 
competent to adopt, Prom the direction of the husband, as itas stated im the question, be adopt a kon. exnnet 
bake two adoptions 
; at the same tue. The 
ceremonies. Consequently, in obedience to such order, the widow cannot adopt two sums at tae a ade pecendly 


~o adopted becomes the substitute of a leeitunate sun. The widow is with puch peruussrou 


evidently considered teat one substituted sun would be sufficient for the perlormance of relizrous 


same tame; and the second adoption is ilewal. Will be ated. 
futharties. --“ © sou of apy description must beanxiously adopted by one whe has none, lor 

the sake of the funeral cake, water, and solemn rites, and fur the celebrity of his name.” 
In the text, the word ‘son? isin the singular number: the author of the Dwortancrnoge 

coustrues this as forbidding many adoptions, &e, Meau :“ Suges declare these eleven sous, (the 

son of the wife and the rest, ) as specified, to be substitutes for the real legitumate sou; for the 

ubsequies would fail, ( Aviyadopal.)” Dacca Court of Appeal, Apml doth, 1813. Maen. HL. vol. 

Vf. Chap. VI. Case. 7. pp. Psd, 282. 


Q.1. If a woman, asserting that she had received permission from ber husband to adopt a 
sun, shall make such adoption, and the granting of the permission be nut supported by any 
other evidence besides her assertion, is the aduption legal ? 
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R.}. If the woman state herself to have been authorised by ber husband to adopt a hoy, A woman's asser- 

and the sanction be not proved by the testimony of witnesses or other evidence, the adoption in tien, that she had 
; been authorised by her 

late husband to adopt. 


Authordics— Let nota woman either give or receive ason in adoptions unless with the # eet & vet sufficient 
prot 


such case is not legal. 


aceht of her husband.” Pasdishtha, cited in the Dutfaka-chandrika and other authorities. 

Q. 2. Tfadispute arise between an adopted son and his adopting mother, and, to decide it, 
the adopted son execute an agreement of the following purport, that his mother as to remain 
in possession of the landed property during her lifetime, and that he is to mhert after her onl 
on the following condition, that, should any serious difference ocenr between his mother and 
himself, he isto lose all his rights, and his adoption is to be held void; does such document, on the 
uecurence of any difference between them, confer a legal mght on the mother to disinhert 
the adopted non? 

R.2. Under the circumstances stated, such agreement does confer the mght alluded to on 
the mother, because the owner of any possessions may dispose of them as he pleases. This 
opinion ts conformable to the Vayabhaga, Piradabhangarimra, Viradarnarasetn, and other tracts. 

Autharitivs:—The teat of Narada cited in the above authorities: “ Should they give or sell 
their own shares, they do all that as they please, for they are masters of their own wealth.” 

Masst. ‘Taramunee Debia vr, Debnaraen Roy and Bishenpersaud. Sudder Dewanny Adawlut. 
Junuary Lith, Ps2t Maen, HT. vol. TL. Chap. VIL Case 10, pp. Es3, 1s4. 

Q. A man of the first. class while afflicted with leprosy, adopted a son. Ln this case is the A’ leper cannot 
adoption good and valid ? aulopt. 

R.A person afflicted with leprosy is incompetent to adopt a son; for he bears the impurity 
tl dew/d > consequently the adoption must be considered as void *.— fbi. Case 20, p. 201, 

Q. A person having been afflicted with leprosy, or the like disease, performs the expiation 
(prayashehitty) ordained m the law for it, and adopts a boy as his son. In this cause, is the adop- 
tion vood and legal or otherwise ? 


rys a . . ’ 6 r ry ’ ; » ‘ q 
KR. The person afllicted with leprosy or the like disease, after his performance of the pre- | Bi 7 have 
: . ; TLOP ee He Pras 
~ y } ) VP}F one afe rv al I 1 ry v4 + ’ Py 2 i 4 28 . : ( i }K i y ; : 
sertbed penance, becomes puritied, and is competent to perform parraaa, or double rites and opted expiation 
ceremonies, as declared in the Veda, therefore the adoption made by the person so purified ts good 


and levalt.—Jbid. Case Zip. 201. 


1 ¢ 
Groureayershaud Roy Appellant vr. Mussummaut doymala Respondent, 


Tt was set forth in the plaint filed by Mussummaut Joyma/a, in the Zillah Court of Dacea, 
onthe part of her son Sheopershaud, a minor, that her husband had another and a rentor wife 
named Parbutee ; that he, being childless, had im the vear 1199, B.S, given” permission to 


* It i not distinctly stated in this case whether the leper perforined the preeenhed expiation. Certain- 
ly the opinion is correct, provided the leper have not performeLexpiation ; bat if performed, the adoption 
8 legal, for the impurity of the leper is removed after penance performed. See the following case.— Note 
by Sir. W. Macnaghten. | 


+ The opinion is correct. but the law offeer by whom it was delivered has omitted to aupport it by any 
authority. The following passage from the Digest of Jagannatha may serve to supply the omission 
“Raghunandna holds that expiatiun fora man afllicted with elephantiasis, or other similar disease, i» 
ordained for the purpose of enabling him to perform acts of religion ordained in the Veda. By parity of 
reasoning. he becomes competent to inherit property, as well as to perform religious coremonien. ” 
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cach of his wives to adopt a son, and, in furtherance of that permission, had himeelt 
udepted a boy named Gourcepershaud, on aceount of his senior wife Parbutee: that. the 
plaintuf’s husband died im the year 1204, and that in the year 2208 the plamtih in 
conseqnence of the permission obtained from him, adopted on her own account Sheopershaud, 
who was therefore entitled to half the estate of her date husband, for the recovery of which 
on his behalf} she brought the present action. Tt was urged in answer by the defendant, that 
the husband of the plaimtit! had not) given permission to adopt as allewed by her, and that 
under any circumstances the second adoption was ilegal. The Zillah Judge, without going 
inte the evidence regarding the fact, thonght titin the first instanee to ascertain the law «ot 
adoption as fiaras rt atteeted the case in question. With this view he put the following interreg- 
atery to his Tindoo law officer: “Supposing the adoption of Sheopershand to have taken place ae 
stated by the phlautitl, that is, subsequently te the adoption of Goureepershaud, and to the death 
af her husband, thoneh agreeably te his permission; is such subsequent adoption valid, and does 
entitle the person so adopted to share in the estate or not 7°" The amewer to the above 
reference wis in the following terms: LPa childless person adept oacsenm for the sake of lar 
obsequies, the adopted son becomes lose a son of the hady 5 he MhLy also, if unable to adept a son 
himself) anthorise hiv wife to do so, and ait (with a view to having ore than one som ut) the 
came time) he anthorive his two wives each ta adept ao son, it ds lewal  Butoin this instance it. 
stated that the husband himescl? adopted a son on account of his first wife. Phere being, however, 
noamthorty for his adeption on account of a particular wife, the son adepted by him renders 
service to adh his wives; and hence any previous permission given by the husband as anmulled by 
his own subsequent act. Dare the lifetime of a son so adopted, the wife cannot adopt another, 
But the son adopted by the father should nuke a suitable provision for his widow.” On cou-ider- 
ation of thea above opinion of the law officer, the Zillah Judwe distniased the suit, with cot 
aevaipst the phountith 

On appeal by Jove 7a to the Provincial Court of Daeca, that Conrt reversed the decre. of 
the Zillah Judee, and deereed a qnuiefy of the estate to the appellant te dioldoim trast) for hes 
THNAT Son, 

Ao petition fora special appeal to the Sudder Dewanny Adawlut havine been presented 
by Goureepershand, the proceedings, towether with the law opinions of the pundit) co. 
the Aidlah and Provinetal Courts were referred to the daw offieers of the Sudder  Dewanns 
Adawlut, who delivered their sentiments on the case as follows. { Tf a man having twe 
wives ive authority fu each to adopt a son, and afterwards an eoneurrence with tas 
senior wife adopt oacsen. and after his death the seeand wife, in pursuanee of the antherity 
ortinally obtained from tom, adept a son, the adoption by the second wife i not leorally wali; 
heeause ifa person giving permisstoa, afterwards himself does the thing permitted, fhe permission 
siven to another becomes by his act void. All the property of the deceased develves onthe san 
adopted by hing’? But it: appearing from the evidence of the respondent’ witnesses in the 
Provineial Court, that the permission granted originally by the husband, war confirmed to the 
second wife after he had made an adoption in favour of his senor wife, the pundits were there 
fure cequired to state whether these circumstances would alter the nature of the case; to which 
they replied, that, under these circumstances, the desire of the adoptive father being obviou-ly 
to have many sons (which was a laudable desire) his estate realand personal should be shared ly 


cach of the adopted sons inequal proportions. On consideration of the above opinion, establishing 
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the lvgality of two successive adoptions by two wives under authority from their husband, which 
corresponds with the decision in the case of Shamchuuder and Rooderchunder rersus Naraeneo 
Debvh and Ramkishore, (vide Vol. 1, page $5,) the decree of the Provincial Court in favour of the 
respoudent appeared just and proper. It was accordingly aflirmed by the Sudder Dewanny 
Adawlut, (present J. H. Harington. )* December 12th, 1814.8. D. ALR. Vol IE p. 186. 


This was an action of ejectment, brought by the two daughters of A. B., a deceased 
proprietor of the property in question, te recover the premises as cet out in a bill of particulars 
as having belonged to their father. 

To complete the plamtifts’ case a question was asked of the pundits, 

Quere, A man dies leaving landed property, a widow, and three daughters, mt no male 
issue: one of those daughters has a son burn during her father’s life time, Quere, who is entitled 
ty possession at the father’s death ? 

A. The widow is entitled to an estate for life, and after her death the unmarried daughters 
have equal shares: the daughter that is married in her father’s lifetime is not entitled to any, 
Lf one danghter had been married, and the other not, at the father’s death, no intervention of the 
widow's estate having occurred, the unmarried daughter would have succeeded solely, 

frrqusson, for the defendant, stated that his chent cluimed, as the adopted son and heir of the 
Jeceased A. B., and it was proved that he had been so adopted by the widow of A. B., after his 
death, according to instructions given to her for this purpose by him dunng his lifetume. 

And several witnesses swore to having heard A. B. invest lus wife with a power to appoint 
him (defendant) an adopted son after his death. 

The fullowing questions were here put to the Pandits, 

Ist. Whether any written authority wus necessary to be given by the husband, to entitle 
his widow to adopt 

A, No, 

2ndly, Are any ceremonies usual on such occasion of deputing 

A. No, it may be merely verbal; but if there were no other witness of the widow’s having 
received such a power from her husband but the widow herself, she would not be believed, and 
could not prove it. 

drdly. Whether, if there be living a son of the deceascd’s daughter at the time of his death, 
any other ean be adopted ? 

A. Yes, any stranger even, without restriction, 

Thus the power of tye widow to adopt, as she had done, a stranger after her hushand’s death, 
hy virtue of a general power, being established, and the fact of adoption being proved, there 
remained only a few questions more of Hindoo law to put the lessors of plaintiff out of Court. 

Here the following question was asked of the Pundits:— 

@. May such a power of adoption, delegated to the widow, be exercised at any time after 
her husband’s death ¢ 

A. Yes, so it be in the widow's lifetime. 


* The Zillah decision in this case is consonant with the law: the other decisions do not seem to be 
‘0 The inaccuracy of the Sudder decision in this case will be perceived on perusal of the Privy Council 
decision in the Madras case hereinafter printed. 


CASE 


bearing on 


the 


Vvavasthar Now. 500, 
502, 505, O00, & Oil. 


Gua, Cor, Coe, Co4, 
tub’, @ or, A2AlS QJ- 
ale Awrd | 


rae DIT-HAG | 


at WET APeGs ss fey THT AACA TOA CH NS ET, OATS & fayai fag 
aiena fafaes cozy ainfa 2 fear cot aca, fay afwatny caret ae ams atte eq Waly 
& fouq| sie a ayeaq wer weaidter @ ace fafacs Sifter can. Fel aifeateg qa. 
HAT BS tine acd, HAA HER Sed Tl aiaeT A ory atawlan 4 agaiy faacg Be 
CBAl Mes fay HTS TEI CH SATs Vel WT afws FiaIACe | 

gfesicng ales cata wae eemfea al | 

ofgstnaca Bate fantn sal Beaifor a dfay aad sila ca Tay we ae 
Tee ad yl Hee aed afars ttea fe ay? 

Boy MCT . 

BAA ATT CL BICHUCA AHA ASwTlA See AeAy, SBlse wes WsK8g aise 
WAS HSV, G BE Siasqewg Sas qHaley ofes ses ttgaaas afar FETs 
ADAH AAG SEACH | 

TAMA GIG GS hy faery MACH AVS vers awtas afsatieg se faoia s- 
fara |—B AECTA CAD | AAWTL AA $0, 28 AWS SkdB ATA | 


UE PRI Tata AP appre yaa afrais—aain—arayata 
ACG AHS ATES | 

Atay ETH AAT YS MA AACA tow OF atfart ea, Arma asl few form ary, 
UTA (Ss fea, ear GF Tifa oF Zqatey Bifss aa ca eytyrca wiadses F- 
Naa Ugatea UHfeA BHR ataracsta Be | 

asa) ywariaiad Blths seq ce atyateay one FOITiaincoa Ya WAT lala ZHI 
og Parana (AVAL Bl RHA BCBS Hal May eoea Fefy Ah Bes arty WAAL 
Blsicw (Bile Afsaifacs) wes TE weda, aaa & sca we frsig fasd as fanyety fate, 
CHa, BABA Le Marts fla waHiAcS yfeaata etfog THA AH BA Yee Tie! 
afsatacs mati sea fealg HH OF Howl (SH) sea, @ Wises facta cq ye qa- 
wry afsaifag wes VGataa asta fRer| e fanaa Gia facafos VBatee | wary w- 
wAICS UBACTA Hee] fam fal, afar @ goinfia aayqiaind orefys ot ye wae aa 
yaaa cain VECES | 

oF famtiges wos BEr| HA ante gafelalatews ater arta cael” aia ahare 
G anas Se farts zeta atfecaa | 

BABI ARAMA) HALAS Siler Bye tea WHI AA BAAN o7 oe Teta sty} 
eirats act SewalSase Bl AKAHSTIAl MMACeA GH cw. ako. atfada atrza 
aca Saray a atitaoy apse fqrrtg e weeeta aatigfata wintaws otfes- 
Hew CHET AIT Bsa wars ay sermtys arate aes] facta i—s, ayy otfee 
HE RAB ANNA HSS Bd Shar Bus aigigcda wear fanaa ss aga falas @ ry 
Beng OFS ayes fe ail & qua aH TA HALIaT Us FAI HT Seq Ties 2 a_s 
ware Sau fanaa Hamater Seotfea walytal wear Meee wfetiqg argfe ai? 2 afk 
cHlg fava, 55 Psy WPA Zalla Hs MRI Seq Bea SHahe & UES oq fe f faqa| Be- 


VYAVASTHA-DARPANA, 696 


This adoption had been made fifteen years after her husband's death, so that the widow 
enjoyed the property solely for some time; but since the defendant had come to the age af 
sixteen she had given it up entirely to his management and benefit, which was etrong corrohora- 
tion of the truth of the defendant’s case, because the widow herself had actually, by the adop. 
tion, deprived herself of a life estate, which she would otherwise have had in the whele premises, 

There had not been any quarrel with the daughters, 

It was also inquired of the Paadits whether a widow could adopt a child which was net in 
existence In her husband's lifetime ? 

A, Yes. 

In the case of the Rajah of Tanjore, quoted by Fergusson, there was also a parol adoptive 
power, and this was authenticated and clearly established as law by all the Pratdt/s of any distine- 
tion In Indea. 

The facts of the case and the law being clearly established, the Court. gave judgment for the 
defendant. ast’: Notes, Case Now X. 2ith of March, 1S). 


Massemaatl Sulukhad, wubno of Soondernurain Appellant a Randle Pande 
and others, 
The plamtifsaed in behalf of the minor, Shamapersaud, his son, whose mother, Bishenpria, 
was the daughter of Raja Jadooram ; and the suit was instituted on the ground that the zemindary 
aimed was the right of the minor, grandson of Jadgoram, by the Tindoo law of succession, 


The defendant Soondernarain pleaded that, after the demise of Jynarain Rai, son of 
Koornarain Rai and erandson of Jadooram Rai, the zemindary having fallen to Rance Soogunda, 
(he 2nd wife of Koornarain, she, under authority delegated from her husband, adopted him 
(Soondernarain,) exeeuting atthe same time, to his father, an instrument termed Meyempatra; 
after which she continued in possession of the zemindary till 1210, when, shortly befure her death, 
che made it over to the defendant. 

The Zdlah Judge passed a decree, reciting that, inthe preceding cause, the allegation of the 
defendant, asto his adoption, had been adjudged false, aud the Niyumputra a fabrication; that in 
the present case, Lukkhinarain and others, four sons of Bishenpria, Hureepria, and Kyochae 
munee, daughters of Jadooram, appeared to be heirs of the zemindary, 


On appeal by Soondernarain from this judgment to the Provincial Court of Moorshedabad, 
that Court allirmed it, 


After the institution of a further appeal to the Sudder Dewanny Adawlat, Soondernarain 
died, and was succeeded by his widow, as appellant, The Sudder Dewanny Adawlut, (present, J, 
H. Warington) deeeted that the Niywmpufra set up by the appellant and the genealogical 
table of the family, shot} be given to their Pundits, fur an exposition of the Hindoo Jaw 
on the points as contained in. the following questions: Ist. If a widow, with authority 
from her husband, adopts a son, isit usual or not for her to execute a document of the 
nature of the Niyumpnfra exhibited by Soondernarain ? and if such document be exeeuted 
hy the widow, does it or not preclude the right of the adupted son to succeed to the husband's 
zemindary during the life of the widow ? 2nd. If awidow adopts a son with the sanction of her 
husband, dvs the widow, or the sop, thence forward, perform the obsequics and other religious 
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ceremonies, in the name of the husband and his ancestors ? Srd. 9 Uf azemindar die leaving a sen, 
whose mother is dead, and a second wile, is it custumary and legal or not to authorise the 2nd 
wife tu adopt a son, on account of probable disagreement between her and the son of the first 
wife, or on any other account, except in’ the event of the death of the son hy the Ust wile 7 ith. 
If Soondernarain was not adopted by Soogunda under authority from her husband ; or iW Tis adep. 
tion be not proved, or, though established, be not of avail in law ; who were the legal heirs at the 
demise of Rance Soogunda to the zemindaree iv dispute, possessed formerly by Raja dadoorar ; 
then by his son Koornarain; then by Jynarain, son of Keornarain; and after Jynarain's death, 
hy Ssowunda, his stepemother,—there existing, at Soogunda’s demise, Bishenpria and Hurec- 
pria, daughters of Raja Jadyoram, Shamapershad, Anundlal, Nandlaul, and Lukkhinarain, sons 
of the said dauehtersof Jadooram ; and there now existing also Moodoosoodun, and Gunganarain 3 
{wo other sons of the danehter of Jadoorum, who have been born since the demise of Seognnda * 

The answers returned tu these questions by the Pundits were as follows; Pst. When a woman, 
after the death of her husband, adopts a son under authority received from him for that purpese, 
itis not lawful or customary to execute an instrument. of the purport of the Adywaprtra; and 
though such an instrument be executed, the adopted son, during the life of the woman adopting 
him, becomes proprietor of the estate left by the husband aud his deceased son, The widow 1s 
het entitled to possess the estate by virtue of sucha document. 2nd. When a woman, under 
authority. from her deceaged husband, adopts a ron, thenceforward the ceremonies mentioned 
must Le performed by the adepted son in whom the right) vests; not by the widew.? Srd. Ha 
zemindar have two wives, and, by the first, who is deceased, a son cleven years of age, and no son 
hy the second 5 in such ease itis mut lawful for the zemindar, when all, a few days before his 
death, on the representation of his second wife, that there would not be cordiality between her 
and the son of the first wife,to give authority tohis second wife te adopt a son, in case of 
disagreement with the said son, But provisional authority to adopt in the event of the death ot 
euch son, would be Lawful And ifa zemindar, having a son of his bedy, with the consent of 
euch son, or froma wish to have incre sous (for the performance of religivus sets) give authority 
ty his wilt to adopt ason, such wuthority, according to the Shaster und usage of the country, is 
lawful.® th. If Rance Sooeunda adopted Soondernarain without authority from her husband, or 
his adoption Te net valid in hav, the zemindarce In dispute legally devolves after the death 
of Segunda to Shamapershad, Anundlal, Nundlal, and Lukkhinarain, sons of the daughters of 
Jadooram, who were then alive, and to Gunganarain and Muddoosoodun, two other sons of the 
danehters of Jadooram, who are since born, the whole six heirs being now alive, un equal 
proportions, 

The Pundits were further questioned by the Court, whether, supposing one or more sons, 
to be hereafter born * + Hureepria, the surviving, daughter of Jadooram, they wonld be entitled 
to any share of the inheritance; and it was declared, in answer, that they would be entitled to share 
with the other daughters’ sons of Jadooram, who are nuw living. 

Whether a Hindoo, having a son of his body, can in any case authorise the adoption of a gon 
during the life of such son of lis body, appeared to the Cuurt an Important question of Jaw not 


* To authorise one’s wile, with the consent of the sonof his body, to adopt a son, is consonant to 
the law as current in the Benares schooland the other schools subordinate thereto, but not to the law 
and usage of Bengal. 
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fully investigated, or settled ; but which, without proof of authority for the adoption having 
been delegated to Soogunda, it was not necessary to determine in the present instanee, 

The evidence to the delegation of the authority for the adoption, which was in itself manifestly 
suspicious, and which was given by the same persons who, in the judgment of the Court, gave 
fulse testimony to the execution of the Myuaputra, was not considered competent to establish 
the fact of authority having been delogated to Soogunda by her husband for the adoption of 
Soondernarain, and, consequently, no title of succession to the disputed estate was deemed to 
have vested in him. 

Tho decrees of the Zillah and Provincial Courts, as far as they rejected the alleged adoption 
and title of Soondernarain, were aflirmed. But as there appeared to be now six daughters’ sons 

Jadooram, viz. Shamapershad, Anundlal, Nundlal, Lukkhinarain, Madousoodun, and 
Gunganarain, (the two last born to his daughter Hurcepria since Soogunda’s death, ) and, accord. 
ine to the exposition of the Hindoo law delivered by the Pundits, these six were entitled to 
share the zemindary equally, with reservation of the eventual birth of other sone fo Hureepria, 
who would be entitled to share with the other daughters’? sons; the zemindary was adjudged, 
with this reservation, to the six daughters’ sons of Jadooram above specified, as Deine the heirs 
at law to Jenarain, who held the estate Defore Soogunda, May 27th, ISH. S. D. AL Rep, voll. 
Tp. 82h. 

Shaachvader and Renderchuder, Appellants, vereus Naraynt Dibch wud 
Ranukishiy hu, Respnudents, 


This was an action brought by Shamehunder and Rooderchunder in the zillah court ot CASE 
rearing oon th 
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Mymunsing, &e, forming the estate of the late Kishenkishor Rai. The plaintiffs, i support af 503 SUL, G09, & GO 


their claim, alleged that the defendant Naraym Dibeh had not been duly empowered to adapt 


Mymunsing, to recover from Narayni Dibeh and Ramkishor Rai a 4 anna share of percunnah Veny 


Ramkishor, and that. on the decease of Nundkishor, adopted by Rutunmala, the zemindar’s 
elder widow, the plaintiff’ were his heirs, as nephews of Kishenkishor, his adoptive father. 

The defendants, first, eontradieted the assertion of the plaintiffs with respeet. to the dlewality 
of Ramkishor’s adoption ; and socond, insisted that, as the plaintiffs were only sous of the half 
brothers of the adoptive father of Nundkishor, the distant deyree of relationship which they 
hore to Nundkishor would not entitle them to sneceed to his property, 


On referring to the proceedings in another cause before tried, the aillah Judge bemg of 
pinion that, the plaintilfs (Shamchunder and Rooderchunder) were not entitled fo any part 
of the d anna share in dispute, judgment was given against them in the zillah Court, with costs, 

The plaintiffs «opened from the above decision to the Provineial Court of Dacca, Tt 
appeared that, on the Hh of December L801, a decree was paysed by the Sudter Dewanny 
Adawlut ina cause between Narayni Dibch and Turkishor (son of Joogulkishor who was 
adopted by Gopalkishor, ) on which appeal the pundits of the Sadder Dewanny Adawhit gave an 
opinion, that. the heir of Nundkishor would be Hurkishor, not Naraynt Dibeh, as she was not 
mother but stepemother; but that if she had anthority to muke an adoption, then Rambishor, 
having been adopted by her, would be heir to Nundkishor, as lis adoptive brother. The Provincial 
Court were satisfied with the evidence given in the former canse in the zillah Conrt of Rungpore, 
with respect to the authority for adopting Ramkishor, and held it to be establighed that he was 
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duly and legally adopted ; and it being in consequence considered that the appellants were entitled 


to no part of the 4 anna share, the appeal against the zillah decree was dismissed, with costs. 


On a further appeal by Shamchunder and Rooderchunder to the Sudder Dewanny Adawlut, 
(present H. Colebrooke and J. Fombelle,) the pleas set up by them against ‘the foregoing 
decrees were, first, that the adoption of the respondent Ramkishor, being a second adoption in 
the family of the same man, was illegal; second, that, even admitting two adoptions to be lezal, 
one adopted son could not succeed to the property of the other adopted son, as the collateral 
heir. The questions of Tlindoo law, connected with the case,were proposed by the Court to 
their pundits in the following form: “ After the death of Kisbenkishor, zemindar of the 4 anna 
estate, without issue, his elder widow having adopted Nundkishor; and when the elder widow 
and Nundkishor died, his younger widow having adopted Ramkishor ; and claims to the estate 
having been preferred by Ramkishor, hy Joogulkishor, the adopted son of Kishenkishor’s brother, 
and by Shamehunder and Rooderchunder, sons of Kishenkishor’s half brother; which of the 
claimants 1s heir at law to the property? and in the case of two adopted sons of a common adop- 
tive father, can one, on the decease of the other, stteceed to his property as the collateral heir 7 In 
answer to this reference, it was stated by the Pundits, that “ if, after the death of Kishenkishor, 
his elder widow, duly authorised, adopted a son, that son was proprictor of the estate ; and if, 
after the death of that son, the younger widow also adopted a son, under due authority, then, 
provided the adopted son of the elder widow left no issue, or brother by the mother who adopted 
him, his property would devolve on the adopted son of the younger widow of Kishenkishor, and 
not on the adopted son of Kishenkishor’s brother, or on the sons of his half brother. The succes. 
sion to one adopted son is vested in the other adopted son, as being the nearest collateral.” The 
Court of Sudder Dewanny Adawlut agreed with the Provincial Court of Dacca, with respect 
4o the adoption of Ramkishor by Narayni Dibeh being proved to have been duly authorised ; and 
as, under the above opinion of the Puxdits, it appeared that two adoptions in the family of 
the same man are valid; that an adopted son succeeds collaterally as well as lincally in’ the 
family of his adoptive father; and that Ramkishor was the rightful heir to the whole 4 anna 
estate in contest; the claim preferred to it by the appellants was pronounced tu be inadmissible. 
The appeal was in consequence dismissed by the Sudder Dewanny Adawlut, with costs. (2),—2] 6f 


August, 1807, 5. D. A. R. vol. Tp. 209, 


(a) The right of ason by adoption to inherit from his collaterals in the family of hia adoptive 
father, was established by the decision in this cause, as well as the lawfulness of two successive adop- 
tivns, by the widows of the same person, under authority fur that purpose from their husband. 


See the Decision in the case—Narayni Debeh, Appellant versus Hurkisbor Rai, Respondent—8. D. 
A. Rep. vol. I, p, 89; and Mr. Colebrooke’s note on the same. 
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Y THE RIGHT HON. T. PEMBERTON LEIGH: 


The question in these appeals relates to a very large property in the Northern Circars, which, 
in the year 1798, belonged to a zemindar named Vencatadry. 


Vencatadry, being childless, on the 2nd of April 1798 adopted as his son a boy Jaganadha. 
On this occasion he signed a paper bearmg date the 7th of April 1798. In this paper, after 
reciting the adoption, he proceeds to say: “ Therefore, be it believed, that I have execated this, 
roy tutclar deity bearing witness, that Jaganadha Naidoo is Auckdar, or heir, to my zemindary 
mourasy, to my wealth and debts ; and that I have it not in my power, on any account whatever, 
to make over ( the sam¢) to any other person besides him ( Jaganadka Natdoo. )” 


Of the fact, or the validity of this adoption, no question is made. He afterwards became 
desirous of adopting another boy, named Ramanadha, and of dividing his property between them, 
It is said by the appellants, and many witnesses have sworn, that he consulted certain Pundsts 
as to the validity of a second adoption, and was advised by them that a second adoption could 
not be legally made. 


It was contended by the appellanta that, upon the whole evidence it was to be inferred that, 
in consequence of this opinion, although he brought up Ramanadha as his son, he never adopted 
him with those religious ceremonics which were necessary, in order to constitute a valid adop- 
tion, according to the Hindoo law. We have no doubt, however, that he did whatever was 
necessary to constitute a valid adoption, if such second adoption could, by the JIjndoo law, be 
valid. 


In 1815, Jaganadha attained the age of eighteen, when he came of age. After this, in 1816, 
Vencatadry made a new division, between his two sons, amanadha being still under age, and, as 
it seems, about nine years old. Jaganadha took possession of the property so allotted to him ; and 
Kencatadry seems tojhave remained in possession of what was allotted to Ramanadha. In the 
course of the year 1316, Vencafladry died. Jaganadha claimed the whole of the property of 
Vencatadry, alleging that the adoption of Ramanadka was invalid, and at sll events did not 
constitute him a co-heir. 

The first of the suits, now in controversy, began in 1820, being @ euit instituted by 
Ramenadh against Jaganadha, to establish his right to that portion of the property which had 

been allotted to him, in his character of adopted eon, by Vencatadry, 


| In. 1884, @ decision wav pronounced against Ramanadha, from which, however, he appealed, 
, 54 
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and before the appeal had been heard, and on the 28th of February 1525, Jepanadia died. Hoe 
left no natural born issue, but two wives, Rungemaand A/chama, and a boy who had been brought 
up in his house, and who is said to be his adopted son, named Lutchmiputty, 

The question then arose, who was entitled to succeed to the estate of Jaganadha ; the ques. 
tion of what the estate of Juganadha consisted, that is, whether he was entitled to the whole, or 
only half of the estate of Vencatadry, still remaining unsettled. With respect to the right of 
succession to Jaganadha, it is not disputed that, if he left a son, whether natural born, or legally 
adopted, such son would he entitled to succeed; that, if he left no son, but an undivided 
brother, such brother would be entitled to succeed ; that, if he left no son nor undivided brother, 
the widow, or one of the widows, would be entitled to sneceed,* | 

On the death of Jaganadia, Ramanadha set upon tatic to the whole estate of F, encaladry, 
alleging that he and Jaganadha were undivided brothers, and that Jaganadha had left no issue, 
natural born or adopted. 

Rungama at first acquiesced in the claim of Ramanadha, it being alleged by her that she 
was deceived by Hamanadha, who got authority to act tor her. 

Lutchmiputty was a child of about six years old, and ao claim waa brought forward on his 
behalf. Afchama, however, instituted a suit, claiming the whole of the estate of Jaganadha, and 
insisted that she was entitled to mherit. Afterwards, Hamanadha and Rungama having quarreled, 
the clam cf Ladchiniputty was advanced The Sudder Adawlut decided that Jaganadha and 
Rur aadha were undivided brothers; and that Lutchmiputty wus not the adopted son of Jaganadha; 
iat consequently tamanadha was entitled to the whole inheritance which had come from 
Fencatadry: and against this decree the present appeals are brought. 

The question for our decisiun relates, first, to the estate of Fencatadry ; ngigeconaly, to the 
succession of Jaganadha, ‘ | 

The conflicting parties are:-—First, Luéchmiputty, who claims the whole inheritance which 
‘ane from Fracatadry, on the ground that Jaganadha was the only adopted son of Vencatadry, 
ana that he, Latchmiputty, is the adopted son of Jayanadha. Secondly, Atchama, who insists that 
Lutchmiputty was not well adopted, and that she, as eldest widow, is engtled to succeed to the 
inheritance of Juganadha. Thirdly, Aungama, who maintains the case of Lutchmipuity, but insiste 
thut, if he is not the adopted son, she is entitled to share with Atchama, inthe succession of 
Jagrnadha. Lastly, Ramanadha, who mantains the decree as it stands. 

Aa far as concerns Aamanadha, his whole title depends on the validity of his adoption. If 
not well adopted, he was neither co-heir with Jayanadha, nor heir to Jaganadha. 

The first question, therefore, is, as to the validity of a second adoption, the first adopted son 
still existing, and remaning in possession of his character of a son. 

This appears te have been long a point of great doubt in Hindoo law, and is stated by the 
Judges in this case, to be unsettled. | 

Three classes of authority have been referred to;—first, The opinions of the Pwndite, 
secondly, The native authorities as found in the Hindoo treatises ; and thirdly, The European 


authorities. 
First. As to the Pundits ; there is a considerable difference of opinion amongst them. 





© If there be many widows, they inherit simultancously and equally ; the eldest of them does not 
alone succeed to the exclusion of the rest. See ante, p. 93. | 
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-- On the death of Vencatadry, there is a certificate signed by 140 Brahmins, that the adoption 
of Ramanadha was invalid. But as this was an opinion produced by Jaganatha, then in posses. 
sion of the estate, but little weight is due to it. 

_ On the other hand, in 1818, before the institution of the suit by Ramanadha, the Northern 
Provincial Court took the opinion of their own Pundit and of the Pundits of the Centre and 
Southern Division of the courts, on these questions :— 

“1, Isa person, having, conjointly with a wife, adopted a son, and thereafter being dis- 
pleased with her, and marrying a second wife, authorised by Hindoo law, conjointly with her, 
the second wife, to adopt a son ? 

“9. A person, adopting a son, having for any reason adopted a second son, is the former, 
or the latter, heir to the estate of the adopting father, or are both sons entitled to share the same ?” 

These Pundits all agree in holding that the second adoption is valid, and that both sons are 
equally entitled to inherit. 

These opinions, however, are by no means conclusive, and the appellants contend, that the 
native authorities, upon which they are founded, are strongly against the validity of a second 
adoption. my 

In the Digest of Hindoo Law, on Contraets and Successions, with a commentary by Jagannétha, 
translated by Mr. Colehrooke, the question is discussed and treated as one in which a difference of 
opinion prevailed. The most material passages of the Treatise are found in pages 386, 389, 395, 
397. The author holds the better opinion to be, that an adoption is valid, ulthoudlt & previously 
adopted son, or even a natural born son, be already in existence ; the main foundation ofthat 
opinion being an ancient text, “that many sons are to be desiredf'in order that‘one may travel 
to Goya.” | 

Whatever, however, may be the effect of this practice, its authority is far outweighed by 
two other Hindoo works, expressly on the subject of adoption, the Daltata-mimamsd and the 
Dattaka-chandrika. ; 

The first. passage, sect. I, plac. 3, in the former of these works, is the ditation of atext of an 
ancient saye, Afri, in these words, “ By a man destitute of a son, only, must a substitute for the 
same always be adopted (for the sake of the funeral cake, water, and solemn rites.)”’? This, perhaps, 
standing alone, may be held to mean that upon such a one only was it incumbent to adopt a son. 
The commentary, however, excludes this construction, for it says, sect. I, plac. 6, “By a man 
destitute of a son only.’ The incompetency of one having male issue is signified by the term 
‘only’ in this pase.” The author then, after quoting a text from Menu, much to the same 
effect with that cited from défri, observes, that the instances of adoption, by certain illustrious 
persons, of sons, although they already had male issue, must be considered as exceptional cases, 
and not. as generally authorising the act. In the next paragraph [12] the author seems to 
concede, that a second son may be adopted, with the sanction of the existing issue.* 

The Dattaka-chandrika (sect. I, plac. 3) cites the same text from dfrt and Menu, and 
puts the same construction on them, as the Datiska-mimdnsd. 

We think that these treatises are more distinct than the work of Jaganndtha: they arc 
written on the particular subject of adoption ; they enjoy, as we understand, the highest reputa- 
tion throughout India ; and their weight is strong against the second adoption. 


* This doctrine is prevalept in the other schools, not in Bengal. 
59 
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In the ordinances of Menu, translated by Sir William Jones, we find this passage, in page 133: 
““ He, whom his father, or mother with her husband’s assent, gives to another as his son, provided 
that the donee have no issue, is considered as a son given.” 

In the Vivadarnava Setu, translated by Mr. Halhed, ( Ch. XXI, sect. IX,) the proposition is 
distinctly stated, “He who has no son, or grandson, or grandson’s son, or brother's aon, shall 
adopt a son ; and while he has one adopted son, he shall not alopt « second.” 

If we are to form our opinion of the law, from the effect of these authorities, we can have 
no hesitation in coming to a conclusion adverse to the validitygaf a second adoption. 

Sir Thomas Strange, (however, ) in the Elements of H ie, Fa vol. I. p78 (2nd. Edit.) 
expresses himeelf as follows:—* In general it is in default of male iasue that the right is exercised, 
issue here including a grandgon, or great grandson. But as there oxists notning to prevent two 
successive adoptions, the first having failed, whether effegted by a man himself, or by his widow 
or widows after his death, duly authorised ; xo, even where the first subsists, a second may take 
place, such having been the pleasure and will of the husband ; upon the principle of ‘many sons 
being desirable, that some cne of them may travel to Goya;? a pilgrimage considered ta he 
irits beyond their destined place of torture.” In 






particularly efficacious in forwarding nee 

support of these propositions, he refers to t cases——Shamchunder v, Naraynee Dibeh (1 Ben. 
Sud. Dew. Rep, 209, ) which was decided in 1807; and Gooreenershaud Rai v, Massummaut 
Jymala (2 Ben. Sud. Dew. Rep. 136,) which was decided in 1814, 

Now, the first of these cases decided only that a second adoption is valid, when the first 
adopted son has died without issue ;a point of law which isnot disputed. In the second Case, ao 
man having two wives, gave authority to each of them, to adopt @ son. One of them made the 
adoption. Ile himself, together with the other wife, afterwards made an adoption ;* and it way 
finally held, that the two sons were entitled equally tu inherit to the husband. 

This was a very peculiar case ; it certainly seems to assume the validity of adouble adop- 
tion. This decision is also stated by the Court to be in conformity with the preceding caso of 
Shamchunder v. Naruynce Diteh, which, in truth, for the reason already mentioned, it in no degree 
supports. ‘ 

These, we’ believe, are the only European authorities referred to, on behalf of Ramanadha. 
With reference to these cases, it may be observed that they have never been considered as settling 
the law upon this eubject. Ina note to the case of Maraynee Ditech v. Hurkishor Rai (1 Ben. 
Sud. Dew. Rep. 42,) which, it seems, was supplied to the Reporter, by Mr. Colebrouke, the 
Translator of Jugannatha’s Digest, ha states the point as one of doubt, and on which, although 
the authority of /zgannatha was in favour of the adoption, the weighty authority of the Dataka- 
chandrika was the uther way. 

Every European, without any exception, as far as we have any information, who has since 
examined the subject, has come toa conclusion adverse to the: second adaption. In a note to 
Strange’s Elemente of Hindoo Law, vol. II. p. 85 ( 2nd. Edit. ) the law is thus stated by Mr. 
Sutherland, a very high authority:— A Hindoo cannot have legally adopted children ; a gon 
legitimate or adopted existing, any subsequent adoption would be invalid; at least the son #0 


adopted would not inherit.” 


* Such is not exactly the case. See ante, p. 890. 


>> | TEAS 


AMAT arrer wosfaens wig mvatT frat were EWS TET ( BS t, 292 ) 
frw ae eB ae aapt wfacecea—* ocean sata ate weftfe fam AN WeTA fi 
BS Biase wasgeis afe yer stay, wagered fegewa otiacclfee ge fsa am a- 
TSB eURaicy, (asa) ya afsiafe sacra afer fra Sars nafeaia Ren oy — 
ABS otee cola aicotae cates) Bei eBcs faut OX VEE Hica TST YLaV_S stfsny 
etfente afe sticate (others zi thes qs) cary crice Oe fertile saci amy ay, 
Seq MiHtAACA WSS AVI SaLArBesy mrtcr 

Rabie AtCetaa FB cuties MTR faa otfacay Sb Hoty Brsgs fafes eizics I— 
“Wee seq caay cad Bak eBow mica aatcy Sqr yy aeolian ard, aes caetey Vax 
YA weeds eRrice 1 afte er ydta fafews ekatee qa—wew yeaa ware ( m4 
HOt BfSsSsie wai Har) uix aware ais @ AF Het we VES onica; fey cmt 
APY OS Bqsce TSS 224 slam Bata festa gl Hofer Bates aly as wars HES stzWl 
afacy xtcz Tl) aeatey awa yest cage eifeca "| afee Bay ase acdc Be 
NE Za aewy wiotafasas, waif aig wy yy ti taqmey eifecere fore aicuest aisfas 
WOR My Wea | faacy Acsy wraqi wats afe 

fog cx. BRferwy qaqa aetete eintfis ante, Stata fas ecw Matt. 1B- 
cure ca fey Ala wig SBewe aS GAMBA WtRew ttfacsq oral tiewta og, oar acai- 

ait YMe asa yy ay vida ta, BA was asaa aiim atfesweny casa wae 
zarcary farsa awe skater ste yisa ota fegumia fears Siete ‘eafa- 
TAA OG cafares a Tis aye fares a 

Vifate ufscatqntas Stata fant fafes zecaa ty SS ay ass oy, osi- 
TB fee Bes wel Biywesm etfaecea ; was: foley wasryq acegq Bemdte sfaqt- 
cet fue farm facapatgyica afeacua cq sty Stel fegaia acws © tau faa fafentcea 
foe scuy ( Wa yatcea TW, o, A, ve \—“faet GR a cate WRI as ataacs HES 
see afar age @ aire Tifsapeifeca ca Bay aeace Wwe ae Sfarw otteA aL "1 A- 
BI—$ TH AH Atay, aia ( Gisicewa vews) os Gag aeiy sty’ 1 OF apa facasal sian 
wfentcay co SiR corey GaryarHA ahs aye | 

Sra AUlyicwa ye few Qierawy AA aVenT ATA Ateecza wita wate eBay 
qm, URfamry CARAT ategrza ay sizes fares ites cacaty faacay frety act 
gfaxcatey ate wags ea", ose wttaTy weeral ofewiects wagicete] wrel efire ata 
scat) facaor faacn az_awemty ( ataaq ) wicez ca. caaatbeay fafes ace fae aitaifaie 
AS cart sfacaz | 

AHA Simiacsy raat sexy Stetal ateqay ca—aw satay ak faay acweny afern fa- 
cafou eRmice, eae Stet afesrra cs wel fase samt shh sfaricgr—a otfecwnt 
fqula weCeA CHAS) 

2 ofacsal q2 yt antes Bota frss sfantcer | 

Meq—K Sa TEIs AM qycotcsl Aw Aes 71 









¢ fee Ty! Weieny oe FV CHAD 


VYAVASTHA-DARPANA. $12 


In Mr. Sutherland's Synopsis of the Hindoo Law of Adoption, p. 212, he thus expresses 
himelf:—“ The primary reason for the affiliation of a son being the obligatory necessity of pro- 
viding for the performance of the exequial rites, celebrated by a son for his deceased father, on 
which the salvation of a Hindoo is supposed to depend, it is necessary that the person proceeding 
to adopt should be destitute of male issue capable of performing those rites. By the term ingue, 
the son’s son and grandson are included. It may be inferred that, if such male issue, although 
existing, were disqualified by any legal impediment (such as loss of caste, ) from performing the 
rites in question, the affiation of a son might levally take place.” 


In Mr. Steel’s Synopsis of the Law of Hindoo Castes, he states, p. 48:-—- An adoption can 
take place only where no begotten son or grafidson exists, or where the begotten son has lost: 
easte.” Again, at p. 52: “In the case of the death of an udopted son (and total Joss of caste is 
considered equivalent to death, ) another may be selected ‘and given in the same manner ; but a 
mun, after adopting one cannot adopt another, at the desire of a second wife, &e. Only one 
adopted son can subsist at one time.’ It is true that the treatize purports to relate to the customs 
of the provinees of Bombay ; but we are not aware of a difference between the different provinces, 
on this point, though there appears to bed ome minor differences, on other points of the law 
.of adoption, : 


. 


But by far the most important authority is Mr. William Macnaghfea, whose Principles and 
Precedents of Hindoo Law were composed, us appears from the preface, after collecting all the 
information that could be procured from all quarters, and after a careful examination of all the 
original authorities, and of all the opinions of the Pundits, recorded in the Supreme Court, for a 
scrics of years. 


This work was published after his report of the two cases already referred to, an@ of course 
he could not but be acquainted with them ; indeed, he refers to one of them. Now, Mr. 
Macnaghten states the law, as he considers it to be, without the slightest doubt. or hesitation. He 
says, vol. I. p. SQ, “It is clear that a man having adopted a boy and that boy being alive, he 


cannot adopt another.” 


And he examines the text, that “many sons are to be desired, in order 
that one may travel to Goya,’’ and says that it applies only to matural born sons, 


We are informed by our very learned Assessor, Sir Edward Ryan, that this work of Mr. 
Macnaghten’s is constantly referred to in the Supreme Court, as all but decisive of any point of 
Windoo law,* contained in it, and that much more respect would be paid to it, by the Judges 
there, than to the opinions of the Pundits. Upon the particular point in question, Sir Edward 
adds all the weight of his own high authority, concurring as he does entirely in the law, a 
stated in Macnaghten. 


The Judges in the Sudder Court state, that they are aware that this has been long considered 
a doubtful point, and they secm to proceed entirely on the opinion of the Pundits, who favour the 


second adoption. 
e 
Those Pundits rest upon two main points:— 


First. The text that ‘many sons are to be desired in order that one may travel to Goya.’ 


But see ante, p. 607 
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Second. ‘Upon the doctrine that ‘he who has only one son is to be considered &s chiluiess.’ 


Now, the first text is evidently out of the case, if Mr. Macnaghten’s oxplanation be correct, ; 
and as to the second, in referring to the passages on which the Pundits rest, they manifestly 
relate, not to a person who receives a child, but to one who gives a child, in adoption. 


Upon the whole, therefore, for these reasons, we have come to the conclusion, that the adop- 
tion of Ramanadha was not valid, and that the judgment of the Sudder Court upon that point 
must be reversed. 


1f we had come to a different conclusion on this subject, it would have been necessary for, 
us to examine into the effect of the deed, alleged to have been executed by Fencatadry, on the 
adoption of Jaganadha. 


Feeling the hardship of this case on Ramanadha, we have looked with some anxiety to see 
whether his title could be maintained, on the ground that it war subsequently reeogniged hy 
Jaganadha, and that such subsequent recognition might be considered equivalent to previous 


assent. 


We think it, however, impossible to maintdin his right upon this ground. Supposing 
Jaganadha to have acquiesced, after he came of age, in the division of property made by 
Veneatadry, it was an acquiescence on the footing of a right already asserted by the father, to 
@xist in Ramanadha, and it does not appear that’ Juganadha possesacd all the knowledge, or war 
placed in the cirenmstances which must exist, in order to make his ratification binding, even if 
we assume, what is not by any means clear, that. such subsequent ratification, would be eqivalent 
for that purpose, in Hindoo law, to previous consent. It appears, however, that there was some 
property, both real and personal, of which Vencafadry had the power of disposing ; and by an 
act infer rivos, without the consent of Juganadha ; and we think that he made a gift, as far as he 
could, of his property between his two sons.—We think, that gffect must be given against the 
estate of Jaganadha, to the intentions of Veacatadry, as far as he had the power of effecting 
them. If Jaganadha takes, as we think he is entitled to do, the whole ancestral property, which 
the father could not dispose of, without his consent, we think he must give up, for the benefit of 
Ramanadha, the whole property included in the division, to the disposition of which his consent 
was not necessary. 


Ramanadha being removed from the contest, as to the succesion of Jayanadha, the question 
as to that succession is in dispute between Lutchmiputty and Alchama ; for Runyama, though she 
may have the same interest with Afrhama in opposing Lutchmiputty, supports his claim. 


The question then is, was this boy well adopted or not ? 


Upon the whole, after along and anxious consideration of the subject, we fecl ourselves 
called upon to differ upon this point also, with respect to the adoption, from the judgment of 
the Court below, and to hold that Lutchmiputty was well adopted, and is entitled to succeed to the 
whole eatate of Vaganadha, subject to such maintenance as his widows may by law be entitled 

to.— 16th, 17th, 18th, 19th, & 30th of June, and Ist, 2nd, and 8rd of July 1846.—Moure’s 
Indian Appeals, Vol. LV. pp. 89—118. 
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Purmanund Bhuttackarjea, guardian of Kiskennath Chowdhvoree minor, Appellant, 
versus Woomakant Lahooree and others, Respondents. 


Gunga Narain Chowdhooree, a Zemindar, died in 1188 B. 8. leaving a son Hurnauth Chow- 
dhooree, and a daughter Gouree Bubea, mother of the respondents. Hurnauth Chowdhoores died 
childless, on the 3d of Cheyt 1199 B. S. but previous to his death he executed two deeds conveying 
to his wife Gunga Debea a limited permission to adopt a son. The first document was an noc 
mutty puttra, to the following effect : “This deed is addressed to the fortunate Gunga Debea. I am 
in so weak a state that my life ie very uncertain, and I have no son; I therefore authorise you, 
should I be removed, (which God avert;) to adopt Shibkishore Surma, second son of Jugulkishore 
Roy, in order that he may perform my funeral rites and preside over my estate. I have written to 
Jooguikishore on the subject ; but should he refuge to give his consent, you may adopt the gon of 
some other Brahmin. Such adopted son shallin that case perform my funeral rites and inherit my 
estate.” Below the signature was written, “I have authorised her to adopta son.” The second 
document was confirmatory of the furmer. It also was addressed to Gunga Debea and ran thus : 
“On the 23d of Phalgoon, in consideration of my being childless and in a dangerous state of 
health, I gave you authority to adopt Shibkishore Roy, and wrote to Jngulkishore to authorise 
the gift of his son. Since that, Jugulkishore has deputed his wife, Rudranee Debea, to give his 
son in adoption. I accordingly adopt himas my son. If 1 recover, I will myself perform the 
prescribed rites ; but if it should please God to remove me, I hereby empower you to perform 
the ceremonies. The investiture of the Brahmanical thread must. be performed by Jugulkishore, or 
Hurkishore, Shibkishore will be the lawful possessor of all my wealth.” On the day following 
the execution of this decd, Harnauth died ; and Shibkishore was adopted by Gunga Debea and 
obtained undisputed possession of the Zemindaree. He died childless on the 16th of Bysauk 
3213, and Gunga Debea then held the estate. In 1227 she went to Moorshedabad to bathe in the 
Gunges, and there suddenly died of the cholera morbus on the 25th of Cheyt. On the day 
previous, however, she was said to have adopted Kishennath Chowdhooree, under the general 
authority given by her husband. The collector and Board of Revenue recognised the adoption ; 
and the Respondents brought their suit to set it aside in the Provincial Court of Dacca, against 
Kishennath Chowdhooree, and his abettors, Cally Mohun Thakoor, Ramnauth Moonshee, and 
Sheonauth Moonshee. They claimed the estate as the natural heirs of Hurnauth Chowdhooree. On 
the 15th of March 1825, Mr. C, W. Steer, fourth Judge in the Provincial Court, gave judgment 
in the case. He considered the widow incompetent to adopt, because the Axoomutly puftra wave her 
authority in a specifie case, making the gencral authority contingent on its non-performance ; #0 
that, as soon as she had adopted Shibkishore, the authority granted to her was annulled ; 
because the confirmatory deed, under date the 2ad of Cheyt, clearly restricted the authority to 
Shibkishore. On these grounds possession of the estate was decreed to the plaintiffs, as legal heirs 
to Hurnath, deceased. 


: Against this deqjgion, Kishennath appealed to the Sudder Dewanny Adawlat; and on the 18th 
of Nevwember the ouofeae to 2 haiog before Mr. ‘RH. Batieay. ‘He was of opinjon that the 
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Thakoor and his associates ; and that, even if it had been proved, it could be of no benefit (8 the 
appellant, insamuch as it was illegal without the sanction of her husband, which, both by her 
wn deposition ina former case, and Hurnath’s papers produced in this, it was evident never 
was given, orintended to be given; that the power confered by Hurnath was explicitly confined 
to the son of Joogulkishore, Shibkishore, or, if the father were unwilling to give his son in 
adoption, the son of some other Brahmin; that there was not 6 word in relation to repeated 
adoption at. the widow's pleasure, in the event of casualty to the first adopted son ; and that 
without a distinct permission, she could not of herself do that legally. On these grounds Mr. 
Rattray affirmed the decree of the Provincial Court, awarding possession of the estate to the 
Respondents.—1 8th of November 1825. 8. D. A. B. Vol. IV. pp. 818, 819. 


A Hindon widow claimed a moiety of an ancestral estate as heir to her deceased husband, 
who had given her, as she alleged, an Anoomutly puttra, which, however, eh@®had never exercised, 
The Court, considering that the Ancomutly puffra was altogether unworthy of credit, a8 no mene 
tion has been made of it by the widow for twenty two years after her husband’s death, dismissed 
the claim of the widow, and declared that she was only entitled to maintenance, her husband 
having died during the life time of his father and brothers. Muset. Hemluta Chowdhooracen t'. 
Puddomunee Chowdhoorneen, lith Feb, 1825. 8.D. A. R. Vol. IV. p. 19. 


Bullubakant Chowdhree, Appellant, versus Kishenpria Daseea Chowdrain, dine 


guardian of Nubkant Chowdhree, Respondent. bearing on the | 


This case wae referred to the principal sadder ameen of the district, who put the following Mathis Nea, 600, ; 
? , 


question to the pundit of the Zillah Court : 


‘& Hindoo householder, of the Telee caste, is possessed of property, ancestral and self. 
acquired he died childless after an illness of ten or twelve days. One day, when he was ina 
state of insensibility, the wife of his father’s brother, who resided in the same house, and his own 
wile, brought to him a child of the same family, in the presence of some Brahmin priests, his 
gooroo, people of the same caste, and a few of the neighbours, and addreased him: ‘ You wished 
to adopt a son, now receive him.’ After calling to him two or three times, he answered ‘ yer.’ 
The uncle's wife then took the hand of the sick man,—the father of the boy to be adopted took 
his son’s hand, and put it into that of the sick man. A few hours after, the sick mandied. Hs 
obsequies were performed by the son thus adopted, to which no objection was made by the defen. 
dant. The adopted son entered upon and held possession of the estate of the deceased for three 
or four months, and lived with his widow. The widow died five months after her husband, 
On this the defendant, who is the cousin of the deceased on the father’s side, ( the defendant and 
decessed being the sons of whole brothers,) took possession of the property. The widow of the 
deceased’s uncle has sued for recovery of possession, in her own right as heir, and as guardian 
of the adopted son, still a dfinor. The boy is admitted to have been upwards of five years old 
at the time of his adoption. The defendant claims as heir at law to his deceased uncle. State 
who is entitled to the property of the deceased ? and whether the adoption, as above particu- 
larised, ig legal or not ?” 


The pundit replied to the following purport: “If any Sapinde (or kinsman connected by 
au oblstion of food) bring his own son, and give him into the hand of a childless man, in the 
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presence of Brahmin priests, goorco, and others, it is the declaration of the sages that, ifthe party 
adopting is conscious of what ho is doing, the adoption is legal. It appeare from the question 
that the adopter died a few hours after making the adoption ; and although the bornt sacrifice 
preseribed in cases of Dattace adoption, was not observed, that does not invalidate the adoption, 
as the sacrifice is only essential to the conditions of legal adoption among Brahmins, Keketriyas, 
and Foishyas, to neither of which did the adopting party belong. The object of adopting a son is 
that he might offer the funeral cake to his adopting father, grandfather, and great grandfather. 
As, in the present instance, the son adopted has performed the funeral obsequics for his father, 
and will continue to do so, his adoption is clearly valid, and he is unquestionably entitled to the 
estate of his adopting father.” 

The principal sudder ameen, observing that the pundit’s Vyavase/hé contained no reply to the 
question of the right of succession of the plaintiff to any portion of tho estate of the deceased, 
+: further question to him, desiring an opinion on that point. To which the p repliod 

, ee there was an adopted son, the widow of the uncle of the deceased did not # to any 
portion or the estate. 

The principal sudder ameen, with reference to the Vyavasthéd, gave judgment in favor of the 
adopted son. The defendant appealed to the Zillah judge, who confirmed the decree of the 
principal sudder ameen. 


The defendant then applied to the Sudder Dewanny Adawlut for permission to file a special 
appeal, which was granted. 


The case was first laid before Mr. Hardinge, who put the following questions to the pundit 
of the Sudder Court. 6 


Ist. If one ask a person, who is dangerously ill and insensible, whether he will adopt a 
son, at the same time taking a child to him, and the sick man reply, merely by a single word, "’ 
the affirmative, is such adoption legal ? 

2nd. Is adoption restricted to any particular age by the Shaaters ? and if eo, is the law 
respecting the particular age, applicable to all, or only to some of the Hindoo tribes ? 

The pundit replied to the first question that an adoption made under the circumstances 
stated in the question was illegal, because the conditions requisite to the validity of an adoption 
could not be performed by a person in the state mentioned ; and without the performance of 
those conditions, the adoption could not be legal. 

Authority.—Vasiehtha in the Dattaka-mimansd. “ One about to adopt a son should invite his 
kinsmen and make (a) representation to the king, and offera burnt sacrificc, and thus make the 
adoption.” : 

To the 2nd question the pundit replied that the period fixed for adoption, with respect to 


the three superior tribes, Brahmins, Kehetriyas, and Votsyas, was prior to their investiture with the 
respective cords ; and with respect to Shudras, to their contracting marriage. 

Authorities.—1. Dattaka-miménsé. “ The ceremony of tongure ( Chudddyd y and other rites 
of initiation being performed under his own family name, sons given may be considered as issue : 
else they are termed slaves.”’ 

_ 2. Dattaka-miménsh. “ By the compound epithet ‘ Citdédyé,’ rites commencing with that 
of investiture for persons of the superior tribes would be suggested, but for Siddras, marriage, and 
0 forth, implied.’ 

Mr. Hardinge, adverting to the replies of the pundit, was of opinion that the plaintiff had 
completely failed to eatablish that the adoption of Nubkant by Gowreekant was a legal transnc- 
tion, and proposed to reverse the decrees of the lower courts, and dismiss the claim. 
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My Money concurred with Mr. Hardinge, and pased final judgment accordingly. —1éth of 
January 1836.—S. D. A. Bep. vol, VI. p. 219. 


SECTION V. 
WHO TO WHOM MAY OR MAY NOT GIVE A SON FOR ADOPTION. 


514 The father of several sons may of his own authority, and the mother of vyavasthé. 
several sone may with the assent of her husband, give a son in adoption to a person, 
who is of the same class or caste, destitute of a son, son’s son, and son’s grandson in 
the male line, and not a prohibited relation,” , 


_T. “He is called a eon given, whom his father, or mother, affectionately giyes asa son, Authority, 
being alike (a,) and in a time of distress (i,) conferring the gift with water.—Afans. D. Ch. 
Sect. I. § 12. , 


(a) ‘ Alike’ ] Belonging to the same class.—In fact, the construction of the word ‘alike’ 
(Sadrisha) in Manu’s text, as signifying of the same class is only ‘proper ; for, elaewhero, the 
participating, as an heir, of such adopted son, is shown: and the participating in the inherit- 
ance one unequal in class, ig impossiblet Thus Shounaka declares: “If one of a different 
class, should, however, in any case have been adopted asa son, he should not make him the 
participator of a share: this is the doctrine of Shounaka.”t—Ydska explicitly declares this ; 
A person of the same class must be adopted asa son. Such n son performs the oblations, 
and takes the estate; in default of him, one different in class, who is regarded merely as 
prolonging the line. He receives food and raiment only, from the person succeeding to tho 
eatate.”+—Zbid, § 18, 15, 16. 


Accordingly, Priddha Goutama forbids the participation, in inheritance, of one not of the 
same tribe, thus,— or should one of a different class be taken asa gon, in any instance, Ict him 
(the adopter) not make him a participator of a share: this is the doctrine of Sounaka,— 
D. Mim. Sect. 11. § 21. 


© Hence, it is established, that one of a different class cannot be adopted as a son.—Ibid, § 22, 


eeaeiaaeaentred 











i | _ © See the section next following. See Macn. H. L, vol. I. pp. 66, 67. 


Z ¢ In the present (kali) age, the marriage with a damsel of a different class having been prohibited, 
~ and consequently the production of a son in the womb of such a wife, the adoption of a son of a different 
‘lass, not to mention his disinherisiod, if ever adopted, must, a fortiori, be concluded to have been 

‘prohibited: such adoption is moreover contrary to custom, which iteelf is transcendant law, and au es 

the general maxime of the law. See ante, pp. 21, 61, 808-818. - persed 
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Gy." faa time of disivess.”'} The adopter being destitute of male iseuat-—D, Ch. Sect. 
I. § 18, . 


’ © By no man, having an only son, (ska-putira ) is the gift of a son to be ever made, By 
aman having several sons, ( baku-pattra,) such gift is tobe made on ‘account of difficulty, 
{ prayatnatas.” j——-Shounaka. He, who has one son only, is ‘eka-putira,’ or one having an only 
son : by such a one, the gift of that son ‘must not be made: for, a text of Vashiehtha declares ; 
‘an only gon, let no man give, &.”” Since the word ‘gift’ meana the establishing another's 
property, after the previous extinction of one’s own; and another’s property cannot be established 
withcut his acceptance; the author ( Shounaka ) implies this also, in his text in question. 
Therefore, 3 prohibition likewise against acceptance, is established, by that very text. Accord-, 
ingly Vaskishtha: “an only eon, let no man give, or accept, &.” To this he subjoins a reason, 
* For, he is [destined] to ,continue the line of his ancestors.”¢ His being intended for lineage, 
being thus ordained; in the gift of an only son the offence of extinction of lineage is implied. 
Now, this is incurred by both the giver and adopter algo. For the [ reason in question ] is 


» 


subjoined, after both | verbs: viz. give and accept. ] D,. Mim. Sect. IV. § l4, 


Next, the author replies to the question.—By whom is a son to be given? “ By one having 
several sons. He who has several sons, is  dahu-puttra,’ or ‘ ons having several sons.’ te By no 
man having an only son.” From this prohibition, tho gift, by one having two sons, being 
iaferrible : this part of the text (“By one having several sons,” &c. ) is subjoined, to prohibit the 


“® The author of the Dattaka-Mimdned explains the phrase “ in a time of distress’ as signifiing also 
in # famine, and so forth, thus: “ During distress.” ] In a famine, and so forth: should the gift bo made, 
no distress existing, the giver commits asin, on account of the prohibition, “otherwise ho must not 
attempt the same." Or the term ‘prayatnatas’ may signify—‘ on account of difficulty of the adopter, 
‘During distress; that is, when destitate of male issue: on acoount of the text of Airs, commencing.— 
“By « man destitute of a son only musta substitute for the same always be adopted, £o,” and if is 
thas interpreted, even by Aparérka, and in the Chandrikd. “During distress,” that is,—the 
having no son.” (D. Mim. Sect. IV. § 20,21.) The interpretation of the Dattaka-chandrika ia 
alone acospted and wed in Bengal. 


ns does not invalidate tho adoption of such a son ( actnally ) 


+ Let no man accept (sn veg ing ) because he shoulde not dothat whereby the family ( of the 
; father } becomes extinct: this 
given (to him. )—Coleb. Dig. vol, TEL. p. 248. ; 


4 
¢ 


. Pashishtha, Datt, Nir. and Maan. Thid; but this is an injunction rather afainst the giving than 
_ he veosiving an only or elder son in adoption, snd the transfer ing been once made, it cannot be 
annulled. seems bat reasonable, considering that the adoption having once been made, the boy 

Sacto luce all claim to the of his natural ." ‘See Bombay Reporte, Case of Huebut 
v. Govind Rao, vel. IL. page 75.—~ H. Lh. vol, I, Pp: 87, 


+ 
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same, by one having tw sons also, For, the specch-of Sidndans to Bitehaa, expresses: “ He 
who has only one son, is considered by me, as one deatitute of male issue, oh ! descendant of Kurw, 
“ One, who has only one eye, is as one destitute of both : ahOald his only eye be lost, he is 
absolutely blind.”-—Jtid. § 7, 8. 


The author, apprehending an extinction of lineage, in case of the gift of a son, by one, even 
having two sons, says: “ by one having several sons, such giftis to be anxiously made.”—D), 
Ch. Seet. T. § 29, 30. | 


But-—~ 


515 Though prohibited by the sages and Digest-writers, the gift of ason by Vyavusthd. 
one having two sons is seen in practice, and it ig not declared invalid by the 


courts of justice.* 


“By a man having several gons.” Since the masculine gender is here used, the gift of a son, by Authority.” 
a woman, is prohibited. Accordingly, Vashishtha says : “ Let not a woman either give or accept * 

a son ;”—-and [her] independency is not ordained. With the husband’s assent a woman also is 

competent, Accordingly, Pashishtha adds: “ unless with the assent of her husband.”—“ Whom 

his mother, or his father, gives (dadya/)” ;" his mother or father give (dadydédm:’) As, for what 

is contained in these passages, as intimating the equality of the father and mother, that is 

merely with reference to the assent of the husband.—D. Mim. Sect. IV. § 911. 


The husband, singty even and independent of his wife, is competent to give a eon : for in " 
dhe two passages cited (in § 11) the father is mentioned singly, and unassociated with the 
mother, and there is this reason of Doudsdyana found: “ From the predominance of the virile 


seed, sons are regarded even as not produced of the womb,” In the Bhdrata also, { a reason 
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_ # Jt has already been observed, that a man who has a son, son's gon, or son's grandson, 18 not compe- 
tent to adopt a son ; and it would seem to follow, by analogy, that if'a man has a son, and the son 
of an elder son deceased, he may give the former away in adoption, because he cannot be considered as 

‘the father of one son only ; the latter also bearing towards him the relatiun of a son to all intents and 

s parposes, and supplying the place of the elder one. In the Dattaka-mimansd,, there is @ prohibition 
‘against the gift of a son, where there are only two, but the precopt is merely dissuasive, and not 
peremptory. Macn. H. L. vol. 1. p. 77. | 


In this case the dissuasive precept againat giving one of two sons, would apply, bub the adoption 
would nevertheless be valid. Iéta. Note. : 


In strictness, to enable a man to give a son.to be adopted, it is not sufficient that he bave more than 

* one’ he should have several ; aince if, having only two, he part with one, the death of the remaining one, 

“deaving him destitute, would be a contingency not to he risked. 1% does not however appear, that this 

- | peevaled aw arule. If therefure he ave two, he may relinquish the younger. Str. H. L, vol. 
pe 3... Fae Si ; ey : ; 
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is found. ] The mother is the fosterer: the son is of the father: he is (as it were ) that 


very person, by whom produced.” A passage of revealed law is likewise ( confirmatory :)“ His. 


self ig truly born a son.” Zid. § 18, 


Conformably, in this passage, (“the mother or father give,” ) Menu, intending, from her 
dependance on the assent of her husband, the inferiority of the mother (asthe agent, in the 
gift of ason;)—the mediocrity of the husband, on account of his independance of the wife ; 
and the pre-eminence of both united, from their being equally parents, propounds each position 
(in order last.) It must not be argued, that this is merely a single sentence, on account of *the 
only verb being used in the dual number: for, the disjunction in the middle (by the particle, 
‘or’? ) would be inconsistent. Therefore, the passage in question, comprises three positions. 
Aocordingly, the chief of saints, in this passage, “whom his mother, or his father gives,” has 
used the verb inthe singular number, even though referring to cach ( nominative.) Ibid. § 
1517. 


The mention of gift, by the joint act of the father and mother, is intended to show the 


means of effecting a donation productive of no immoral conscquence ; but the gift made by 
the man alone is valid—Coleb. Dig. vol. III. p. 244. 


The husband has the primary right over his son, as appears from the texts: ‘ they con- 
sider the male issue of a woman as the son of her lord,” &c. and, “ then only is a man perfect, 
when he consists of (three persons united,) his wife, himeclf, and his son,” &.; but the 
wife, being dependent on him, has o secondary property, because the son was produced from the 
united co-operation of her blood (with the seminal juices of the father,) and because she bore 
the child in her womb. Hence the gift made by a dependant, person, without the assent of 
the principal owner, is void,—Coleb. Dig. vol. IIT. p. 244. 


_ 616 A woman may, however, give a son of hers in adoption, without her hus- 
band’s assent, if he be dead or have emigrated.* 
For it is then impossible to obtain his assent. 


° mrt to the cael grea s woman whose husband is dead, and not one whose husband 
HL. aoe ere for adoption. Vide D. Mit. Sect. IV. § 12, and Macn. 
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But, by & woman, the gift may be made, with her husband’s sanction, if he be alive ; or 
even without it, if he be dead, have emigratedgor entered a religious order.—Now, if there 
be no prolibition even, there is assent, on account of the maxim ; “The intention of another, 
uot prohibited, is sanctioned."—D, Ch. sect. I. § 31, 82. 


Lega! opinions dilivercd in the several courte of judicature, and examined and 
approved by Sir Witham Macaaghten. 


Q. A man kad two zons, the eldest of whom dicd, and, subsequently to his death, the father 
gave his second son for adoption to the brother of his wife. Excepting those sons, he had no 


other isene, Ln this caso, ix it legal to adopt such gon ? 


R. Under the circumstances above stated, in default of a third son ora son's son, the gilt 
of the second ein, after the death of the elder, must be considered as illegal.* 


Main, 17. $. vol. IL Ch. VIL Case 3, p. 178, 


Q [sit allowable, according to the law as current in Behar, to adept an only son ? 


R According te the law as current in Behar, the adoption in the Dattaka form of an only 
child ys illegal, as the gift and acceptance of an only son are both prohibited, without which. 


furmalitics a da/tucz adoption cannot be carried into effoct.t 
Authorities, 
“Tiet no taan give or accept an only son, since he must remain to raise up progeny for the 


gbsequies of ancestors ; nor let a woman give or accept a son, unless with the assent of her 


lord. FusiAtha, cited in the Pattaka-mimdnsa and Dattata-chandrika. 


Sudder Dewanny Adawlut, May 14th, 1823. Nundram and others, Kashee Pandey and 
sthers,—Maen. H. L. vol. If. Ch. VI. Case 4, p, 189. 
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* According to the general prohibitory rule, “by him who has one son only, the gift of that son is 
not legal.’ Curaira Dthatta saya: The gift of a son by aman who hastwo sons, must not be made; for, 
having quoted the text of Shounaka, (“ By a man having several sons, the gift of a son is to be made, on 
account of difficulty,” ) he observes, that on the death of the othgy son, the lineage would be extinet. 
This opinion is concurred in by the authors of the Votjayantt Whd Dattaka-mimdnsd: “ By no man, 
having an only son, is the gift of a son to be ever made. From this expression, the gift by one having 
two sons, being inferrible, this part of the text (‘By one having several sons,’ de. ) i» subjoined, to 
prohibit the same, by one having two sone also.”—It must be here remarked, that the prohibition of 
giving a son by a father of two sons, does not exend to avoid the gift of a son, made by a person who has 
4 son or a son's son, or two grandsons, in addition to him who is given; for, by parity of reasoning, no 
extinction of the lineage would occur, if, in addition to a son, he have a son's son or two grandsons living, 
as the term “son” means son, son’s son, and son’s grandson. It will bo observed, that the answer is not 
directly in point. The question was:is it legal to adopt a son under such circumstances? and the 
reply states that, it is illegal under such circumstances to give sway a son in adoption; but in 
fact, the prohibitory injunction applies as well to the giving as to the receiving; the giver of an only 
aon, being considered as parting not only with the sole means of evading eternal torment himarlf, but as 
placing his ancestors in the same predicament, and as infringing, therefore, the interests of others whom 
the law will interpose its authority to protect—Macn. H. L, vol. II. pp. 178, 179. : 


+ In this respect there is no difference between the Hindu law as current in Behar, and thet as 
eurrent in Bengal. | | 


An only son cannot 
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An only son cannot 
be adupted according 
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Mastummant Taramnnce Debea, Appellant, versus Deb Naraen and Bishen Pursaud, Respondents. ‘ 
“This was an action brought by Deb Naraen Roy against appellant. ‘The plaintif'y caim 4, CASE | 

stated, that of Inder Naracn Roy there had been three sons—Chunder Naraen Roy, Becha vasthd No. 514 °° 
Naraen Roy, and Keerut Naraen Roy, whose representatives were Raj Naraen Roy, Musst. Surda 
( Saroda ) Debea, and Loke Naraen Roy ; thatRaj Naraen Roy died in 1198 B. 8., leaving his wife, 
the defendant, authorised to adopt a son; that she had accordingly, in 1205 B. S., adopted the 
present plaintiff then five years old, conformably to the manner directed in the Shdgtras, 
and, investing him with the Brahmanical thread, had set aside for his support the Mouzah of 
Rajnugur, and afterwarda solemnized his marriage. 

The defendant replied, that she had never received permission from her husband to make an 
adoption, either orally or by writing, but that, when Subd Iswuree had brought an action against 
her, Purmanund, a Brahmin, her family Gooreo and her agent, had advised her to support her 
case by the expedient of an adoption, and, taking her with him to Dacca, had adopted the plaintiff 
( whose father was dead, ) contrary to all legal rules, from his brother Damoodur, without the 
attendance of her (the defendant, ) her relatives, and the family priest (poorodit ; ) thot it was 
clear that one brother possessed no power to give away another brother in adoption ; thut 
although by the advice of the aforesaid Brahmin she had given the mouzah of Rajnugur for 
the plaintiff’s maintenance, still that property remained, though in the plaintif’s name, in her 
( the defendant’s ) hands, and on the admission that, at the time when the plaintiff was in friendly 
terms with her (the defendant, ) she had defrayed the expenses of his marriage, &c., stil! 
such payments could not substantiate in any way his claim of adoption ; that the plaintiff had, in 
the month of Poos 1224 3. 8., written an agreement, to the effect “that she, the defendant, 
should be considered and professed to be owner of theland duriag her life-time, and after hor 
death the plaintiff should take her place, and that, should the plaintiff recede from his agreement 
by bringing any action for the land during the defendant’s life-time, hie claim to any interest 
in it should be cancelled, whether of inheritance or otherwise ;” and that, lastly, the present action 
was a direct infraction of the conditions of that agreement. 


The decree of the second Judge of the Provincial Court recited that the defendant had no 
claim beyond that of mere maintenance. 


The defendant, dissatisfied with this decision, appealed to the Sudder Dewanny Adawlut. 
A petition of Goluk Naraen Roy was entered and ordered to be filed on the 8nd of September 
1828, the contents of which were detailed in the judgment given by the second Judge of the 
Court (C. Smith, ) and which wgsto the following effect: That on an inspection of the 
proceedings of all the suits connected with the estate, part of which was now contcated, ae well 
as of those immediately relating to the impending case, it appeared that the claim’ of the 
respondent must be held void. For the agreement bearing date the 24rd of Poos 1244 B: 8., 
was established by abundant evidence ; and on the admission of the validity of that agreement, 
even although the adoption had been etrictly legal, the respondent could have no claim during 
the appellant’s life-time, except for the sufficiencies of maintenance: but that the alleged adup- 
tien did not seem to the Court to be valid, because it was proved by the @vidence that it had 
been made after the death of the respondent’s father, neither of the parents of the respondent, 
bat only his brother, having given him away. That moreover, the consent of her husband 
was requisite to legalize an adoption made by his wife; and it had not been shewn in the 
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present case that any such consent had be8n given. Certainly, the giving of it could not 
be considered established by the simple assertion of the appellant at the time of the adoption, 
that she had received it; the more so, as her subsequent statements induced a suspicion of 
her having had an interested purpose in making such an assertion; that lastly, the consent of 
others who had a claim to the land was necessary to confirm the adoption; others such as Goluk 
Naraen Roy, who had stated in his petition, that in default of the adoption the estate belonged 
to him. 

The caseecoming to a hearing next before the Third Judge of the Court (J. Shakespear, ) 
on the Sth, 14th, and Lith of January 1824, the following questions were put to the Pundita of 
the Court, and auswers received. ° | 

Question lst. If a woman, asserting herself to have received permission from her husbandeto 
adopt a son, shall make such adoption, and the granting of such permission be aot supported by 
any other proof than that assertion affords, is the adoption legal ? 

Answer lst.—Such adoption is not legal. 

Question 2nd.—If an adopted son executes an agreement of the following purport, that hia 
mother is to remain in possession of the property during her life-time, and he is to inherit after 
her only on the following conditions—that should any serious difference occur between his mother 
and himself, he is to lose all his rights, and his adoption to be held void; does such a document 
on the occurrence of such difference confer any legal right on the mother ? 

Answer 2nd. It does confer such right, because the proprietors of any possessions may 
dispose of them as they please. 7 

A reference was at the same time made by the Court to the Judge of the city of Dacca, 
forwarding a copy of the engagement originally made by Debnaraen Roy, and directing that 
copy to be compared with the original, as entcred in the records of the registry, and the oral 
evidence of as many of the witnesses to it as might be living to be taken and transmitted to the 
Court. It was also desired, that the answgrs of those witnesses to any question proposed by 
Goluk Naraen should be included in the official returns. 

On the receipt of these a definitive judgment was given on the 10th of July 1824, reciting 
that there existed nothing like sufficient proof to establish the fact of permission to adopt having 
been given to the appellant by her husband. Therefore, and for the reasons stated in the decree 
of the second Judge, it was ordered that the decision of the Provincial Court of Dacca should be 
reversed, and judgment be passed in favor of the appellant, with costs. 10th of July 1824, S. D. 
A. Rep. vol. II. pp. 387-390. 


WHO CAN AND WHO CANNOT BE ADOPTED. 


517 A boy (0), who is of the same caste(a), and who is not the only gon. 
of his father (i), and not disqualified, (u), ora prohibited relation (e ), is eligible 


for adoption.° : 
(a) ‘Of the same caste’—that is, being of the same special caste as the adopter.—It is not 


* See ante, p. 922. Vide Macn. H. L. vol. I. pp. 66,67. Str. H. L. vol. I, pf. 78. D. Mim. Sect. 
IL, § 21; Sect v § 16 et seq. D. Ch. Sect. I, § 13, 15, 16; Sect. II. § 8. 
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sufficient that the adopted be of the same general caste with the adopter, that is, one of the 
four general castes or clasres (the Brahman, Kehatriya, Foishya, and Shudra ;) but he and the 
adopter must, be of the same special caste which is derived from any one (or two) of the general 
castes : then indeed is the adopted of the same caste with the adopter, and his adoption valid. 
Although all of the present tribes are not recognised in the law, yet as thoy are based upon 
custom, they must @ fortiori be held as rocognised by the law also, custom being the transcendont 
haw and superseding fhe general maxims of the law.t—Consequently, if the adopter be of any 
derivative easte formed and founded upon the custom of his countsy, the son to be adopted by 
bein shonld also be of the same identical caste and not of any other caste, (thongh such latter 


raste may have been derived from the same general caste. )} 


(1) © Nut the oaty aon —that is, the boy to be adopted is be one of many sons of hte 
father, because, the father of an only son is prohibited fo give his sen ins adoption, and 
herause, a father who has severil sons heme alone allowed to give a son of his for adoption, t 


lather of two sons ta also prohibited to make a gift of one of his sons. 


But —— 


Sis. Although a father having two sons is prohibited to give one son in 
adoption, yet. the adoption of a boy having an only brother is seen in practice ; 


and iis not declared invalid by the courts of justice." 


By panty of reasoning,— 


519. The vounger of two sons, who has not his elder brother but has his son 
in existence, may also be adopted. ** 


Asin that case, he isnot without a brother, his brother’s son supplying the place of the 
brother deceased, in cons juence of the term ‘son’ meaning issue as far as the great grandson 


in the male line.** 


* Seo ante, p. god. DD. Mim. Seet. IT, § 21. D. Ch. Sect. FP § 15, 15, 16; Maen. vol. J, 
pp. 73,75. + See ante, p. 299. f See the section treating of the differcut castes. 


§ See ante, pp. 924-926. € Sve ante, p. 926. Maen. IL L. vol. I. pp. 66, 67,77; Str. Hh. 
vol TL. pp. 78, 75. 
** Macn. WH. L. vol. 1. p. 77. Ante, p. 926, note. 
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520. As an only son, so also an eldest son, must not be 


given in aduption, 


although several sons cxist.*® 


An only son must not be given (or accepted.) For Fashishtha ordaing : ‘Let no man give 
or accept an only son.” Nor, though a numerous progeny exist, should an eldest son be given 
for he chiefly fulfils the office of a son; as is shown by the following text: “ By the eldest. son, as 


8 
soon as born, aman becomes the father of male issuc.”—Alitdkshard, Ch. I. Sect. XT 9 11, 12, 


| a0, 


But according to the modern lawyers, a brotherless boy, be he the eldest, middle, or 
youngest son of his father, may be adopted, even though he have no brother's son in existence ;-— 
inasmuch as in the following and other texts: “ An only son, let no one give or aceept ; for he 
is to continue the line of his ancestors,” &e., the gift of an only son is prohibited in’ the 
apprehension of extinction of the giver’s race, and discontinuance of presentation of the oblations 
of food and Tbations of water; and the receiver too is prohibited {0 accept such son beenuse he 
ought not to do such injury to the giver,—se this cannot. be construed to invalidate the adoption ; 
wll that ean be concluded from such prohibition is, that the giver as well as the receiver would 
insu doing commit a sinful act. Jn hike manner, the prohibition against giving an eldest. con 
in adoption being grounded on the deprivation of the benefit derivable from the rites performed 
by the son, the gift cannot be void, but the giver would cominit a greater sin in giving his 


eldest son in adeption,* as said in the Datlaka-nirnoya, 


There is, however, no prohibition against adopting an only son in the Dwyamushydyana form ; 
ou the contrary, his adoption in that form is recognised in the law itself—See the section 


treating of the Laryamushudyana adoption. 


(u) ‘Not disqualified’ —that is, the boy to be adopted must be exempt from any disqualifica- 


tion which might prevent him from fulfilling the purpose of adoption.t 


* Aneldest son it {-rlidden to be given in adoption ; but some authorities make exception to 
this.-—Str. H. L. vol. TD p. &1. See Maen. HL. vol. 1. pp. 67 &. 77; and ante, pp. 924, 926. 


Such are, in this respect, the restrictions inculcated, but not always esforced, since, ag in other 
instances, 60 With regard to both these prolubitions respecting an eldest and an only son, where they 
most strictly apply, they are dircetory only ; and an adoption of cither, however blamable in the giver, 
would nevertheless, to every legal purpose, be good ; according to the maxim of the civil Jaw, prevailing 
perhaps iv no code more than in that of the Hindus, ‘factum valet, quod fieri non debuit.~-Str. H. Ju. 
vol. I p. 75. 


+ It ta an obvious inference, that the person seleated should te exempt from any disqualification, 
which might prevent him from fullilling the purpose of the sdoption,—Sutherland’s Synopsis, head 
second, § 3. 


Vearastha 


Remark 


(a Same ayaiagta,’ adte— 


dd AEA MSs Aes ass faare | 


a aferrit fag ay Teye aie 


(manag Parle arg ( racer) Ee 


Bw NS CAT) RAB FW AYIA BH 


VTE-AAG 


(9) Says nyQaaas,”) BtTs— 
ic 7 
D2> FAL WM AE Hel Piaaieer- 


aferaten ala fafageegiay) ayers" | 


SAU t VACA TES WYN SaN| | ACH 


Buss Fw ayiiH ats! BaARs WAT!" |) 

emg Bt! — wey yens ay, AT 
facain fatal waar ( wistca) Brettwcaa 
Casas, 1 wb, YF, 30 


‘aa BIT’ Yous xe, SH at cx 
rarntotfa ara, an Brottqecry ayarsy, i— 
cays famq nga aface faqs ea| ya- 
afafec® afas, cuafe atafoa fawq ays 
fasta nfasriar \ atta aista rfes 
afscata Aye Weyas ass 1—faweE ATH 
farurrtiwcs arr. VeottacA Brapary  wey- 
eq rama (Ay ry arama secq feats 
(ABR xGH BT UA Sang Slava gles. 
ARAVA BSltal i-—Psty By aB cq a 
eA WPMPBA BWA. APA @ Alqy MPAA FHA 


[ABA G MSA Sar, Uti za apa Pgwiate, 
walt Sars Bigs (ace fase awe” 1— 


gay Ua Wawa sa, Set fats fawR 
co ha oe oe 

D2? QSlIG! BY 51, PaQar, MHA, cH- 
feq, 3 BaAcaMty Wes SSCSe tegqay" | 


CULES Wikia! Yow AR AT a, of oe 
fay Ba fang toys als aye aa, | 


(“ cwaArTcars aeay EWISIIe AAS B, 
SHAQ t Hi aise fetgyGa, T7- 
fefSqa Es aS UIs FS.) HS. F. 
30,8. TF. tel 

‘ornmtm— ya aye faraiaiwal az- 
WAHT CAA BA sy WI. | H, 5, F. 29 | 


‘mama — YR aytre, Swe frcaiati faa 


mUyotwacTt stray | -at, fae ACA 


fags serotfaretcBo afte ss, St] Aas faq 
AUR YOR Aria SHS —avw, qrwcatae 
ABS wy srry Fe was 1—faeqrayns 
farainifway ANQet tartare 48 1 WPACET- 
ffs forgapatar faatce (ame ACH Vel 
SANA fos, fryparryran oT 1 wragiete 
ER WMISNRYTA Ts PTH Iy_ ALT, 


aa tas forgtaten, wals Tam a apt s- 


H.W. af ve | 


RR SEG APE AH UM Pr Mes 
sifarcaatelate fate | &, Fy. wb | 
FOV EIS ats 1 2 


ASH fatiar J RMS aywie*—BAy 


© ch arfe WOH YSIS EU CA( HAT aT) oeatTA WH T CHW YH Stra a ( fee WHI; YF. a2r¢,) fey, 
Bese wa ue fr gay a ay sera a. fay TTA THIN BRA, GAS Wsirs ssts: faars 
afr yg mas R. BiRlA Lg. Tal BTMCAT U caieg —wora wT) May Oe frets qrenthe orera wtisacmg 
Bag id. pw Sag aie al cma. fT. oe a 

eta gs ga eta oF or aM sre ats Gf sai sth cT Haig WANTS MNT Tint sw farts afaca 
OTH sa ae Stara mtrwte (Oar) Ha sers oases —ot fatatqaicn Btratta ya aaa ca 
ara ase feats afars ates al oata Yq a wes AAs FHS SEs otey a) aFata Ae 
ame Siig ales faaty fate etaice : aagaricea fran fra, fain coEg | + WH Ay. wg. 9%, ca 


VYAVASTHA-DARPANA. 940 


(e) ‘ Not @ prohibited relation,’ that is,— 


921. The boy with whose mother the adopter was not prohibited to contract 


a marriage, or to have carnal knowledge of, is eligible for adoption.* 


(“Having taken him by both hands, with the recitation of the prayer, commencing,— 
‘Nevasyatwa, &e.;’ having inaudibly repeated the mystical invocation—‘Angddangé/, &c.t ; having 
kissed the forhead of the child; having adorned with clothes, and so forth, the boy bearing the 
reflection of a son:” )—D. Ch. Sect. 11. § 7. D. Mim. Sect. V. § 15. 


“ Reflection of a son.]”"—-The resemblance of a son, or in other words,—the capability to have 
been begotten, by the adopter, through appointment, and so forth.—D. Ch. Sect. J]. § 8. 


“The reflection of a son.}”—The resemblance of a son,—and that is, the capability to have 
sprung from {the adopter) himself, through an appointment (to raise issuc on another's wile, ) 
and so forth. Inthe same manner as in the text, of Grikya-parishiah(a, on marriage, prohibited 
connection, in the case of marriage, is excepted ; so, in the case in question, (one, who, if begotten 
by the adopter, would have been the son of ) a prohibited connection, must be excepted ; 
in other words, a personis to be adopted, of whose mother the adopter might have carnal 
knowledge.—Now, prohibited connection is the unfitness ( of the son proposed to bu adopted ) 
to have been begotten by the individual himself, through appointment (to raise issue on 
the wife of anoth@. )—-The mutual relation between a couple, being snalogour to the one being 
the father or mother of the other, connection is forbidden: as for instance,—the daughter of the 
wife’s sister, and the sister of the paternal uncle’s wife. The meaning of the text 1s this, where the 
relation of the couple, that is, of the bride and bridegroom, bears analogy to that of futher or 
mother: if the bridegroom be, as it were, father of the bride, or the bride stand in the light of 


mother to the bridegroom, such a marriage isa prohibited connection ——D. Mim. Sect. V. § 
16, 20, 18, Ty. 


522. Accordingly, the brother, paternal and maternal uncles, daughter's son, 
and sister's son, are excluded.*—Jbid. § 17. 


For, they bear not resemblance to a son.—ZJdid. 


The above rule is not however applicable to the Shidras,*—hecausc, having relation 


meek Pr ee ee —-- EE ENS Ny eee ee ee -_ 


* That the party adopted should neither be the only nor the eldest son, (but see ante p. 024, ) nor 
an elder relation, such as the paternal or the maternal uncle; that he ehould be of the same tribe ag the 
adopting party ; that he should not be the son of one whom the adopter could not have marned, such a+ 
sister's son or daughter's son. This last rule, however, applies only to the three superior classes, and 
dves not extend to Shudras—Macn. H. L. vol. 1. pp. 66, 67. See. Str. H. L. vol. J. p. 71, & seq. 


The first and fundamental principle is, that the person proposed to be adopted be one, who, by a 
legal marriage with his mother, might have been the legitimate son of the adopter. By the operation of 
this rule, a sister’s son, and the offspring of other females, whom the adopter could not have espoused, and 
one of a different class, are excluded from adoption. Inthe present age, ma 


ort 1 rnage with one unequal in 
clase ia prohibited.—Sutherland’s Synopsis, Head second, § 1. + See ante, p. 82, note. 
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solely to the regenerated classes, it excludes the Shidras, and because, in the text subjoined, the 
adoption of a sister’s son or daughter’s son by a Shédra is dolared to be lawful. Therefore, 


5323. A sister's son or a daughter's son may be adopted by a Siudra.* 


“Of Kehatriyas; in their own class positively : and ( on default of a sapinda, a kinsman ) even 
in the gencral family, following the same prinitive spiritual guide, ( Guru: ) of Vorshyas, from 
amongst those of the Voishya class ( Voishyajateshu;) of Shudras, from amongst those of 
the Shudra class. Of all, and the tribes likewise, (in theirown ) classes only ; and not othcr- 
wise. Buta daughter’s son, and the sister's son, are affliated by Siudras, For the three 
superior tribes, a sister’s son is no where (mentioned as) a son.” Shounaka.—D. Mim. Sect. 
1.874 D. Ch. Sect. I. § 17. 


On default of a sapinda, a kinsman, “and even in the general family, following the same 
primitive spiritual guide.” Since there are no distinct and peculiar general families of the 
(primeval ) Asdatriyas, the primitive spiritual guide is mentioned, ( to particalarise the class from 
which the adoption is to be made. )—A ccordingly, on accotunt of his remote connection, on failure 
of the sapinda, a kinsman, one belonging to the same general family, is ordained. In respect. to 
him also, the clause, “In their own classes, &.,”” is likewise applicable ; on account of the conclu- 
sion of the passage “ of all, &c.” And hence, ancar or distant relation of a different class is 
precludedt ( from being adopted. )—D, Mim. Sect. I. § 76, 77. 


‘Foishya jateshu’ J This must be rendered,—from amongst those of the Forshya clase,—as if 
yatishw’ had been used : for ‘jata’ or atu’ (of which the words are severally inflexions, ) are 
recited in the dictionary, as synonimes, signifying ‘class or sort.’——The clause too, (“and even in 
the gencral frmily, following the sme premitive spiritual guide, )’””—is here likewise understood ; 
onaccount of the text commencing (‘He specifics) the general families of Kshatriyas and Vorshyaa, 
are distinguished by following the same premitive spiritual guide’ ; because the passage, the intial 
words of which are “who are adopted from those of his own general frmily, &c, &.” is common 
to the three tribes. It is equally the case in this instance also, that, on default of a sapiada kins- 
man, one of the general family, following the same primitive spiritual gude, (is to be adupted. )— 
D. Mim. Sect. [T. § 75, 79. 


“From amongst those of the sudra class.” Here also propinquity as before, ( constitutes a 


restriction ; ) and the clause, (“and even in the family following the same primitive spiritual 


* See Macn. H. L. vol. I. pp. 67. Sutherland's Synopsis, Head second, § 1. Str. TH. L. vol. pp. 

Tl, 72. 
___t “Even in the general family, following the same primitive spiritual guide,”’—Bince there are no 
distinct and peculiar gencral families of (primitive ) Kehatriyas, the genaral family following the 
same primitive guide is specified ; for it is declared, in the passage subjoined, that one of the tribes um 
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guide,’ does not here apply.—Therefore it follows, that the Shura class in general (is the .rder 
trom which the adoption is to be made.* )—Jéid. § 80. 


This part of the text (‘but a daughter’s son, &c.” ) propounds an exception, as 0 those af th 
arst three tribes, with respect to the daughter’s son, and sister’s son inferred from the ments: 
of propinguity mm = general.—Since the particle ‘but’ has an exclusive import, a restriction, |} \ 
Shudras only, is conveyed ; those of the first three tribes are excluded on this point ; the auth: 
xubjoins a reason: ‘For three superior tribes, &e.’ Since the filial relation of a sister’s son 4. 


one of the first three tribes, is not exhibited, in any suthority whatever, the passage is relative 


only to Shudras, This is the meaning of the whole.—D. Mim. Sect. IL. § 91—95. 


« (0) ‘A boy'’—that is, one of the primary age ordained for adoption; the bey adopted at that 
ave is the best.. One beyond that age may also be adopted as of secondary cousideration.—Fer 
particulars of this, see the section treating of the age for adoption. 


524. Even amongst the boys of one’s own caste, the boy who is related as 4 


apindatis preferable to one who is not so.t 


The adoption of a son, by any Brédimana, must be made from amongst sapeadas, or kinsmen, 
connected by an vblation of food: er, on failure of these, an usapiada, or one not so comnected 
etherwisé let him not adopt.’—Suunaka. See. D. Ch. Sect. 1. § 10. D. Mim. Seet. HH. & 2. 


et ene 8 REL MEME | ARH ae ek a tee ee AE TOO ee er eerste se tM aati 


question participates, in such general family. He specifies the general families of Ashatriyas and Votstipe. 


av distingaished by following the same primitive spiritual guide.—D. Ch. Sect. 1. § Vs. 


Jamatyni, Bharadwaja, Vishwamitra, Atri, Gotama, Vashishtha, and Rashyapa, are founders 1 
Goftras. Thy offspring af each of those sain®® respectively belong to the Gotra of ther aneerts 
Atdrst the Brahmanas aloue having Gotras, the Ashatriya and other tribes originally had no Go/> 

Siner there are no distinel and peculiar general families of the (primeval) Avhatriyas | The gener 
tamilies of Ashatriyas and Poishyas, are distinguixhed hy the primitive saint, or patriarch hereditarils 
acknowledged in the family. Tlns is not the case with Brahmanas, the Gotra or genera) family of wher, 
is determined by lineal descent, from the same particular saint—-D, Mim. note to § 76, Sect. TI 


* Mr. Sutherland says : “Shudrae again are all supposed to belong to the Gotra of Kashyapu. tie 
common progenitor af the fuar tribes.” Upon this it is to be remarked that, on Kuch assinptinn jet 
ealy the Shy fra but alsy the other three tribes may he supposed to belong to the Gatra of Kashuape : vet 
the different families of cach of the three superior classes have several Gotras including that of Aashyape, 
andeach Shudra family, like that of a Voishya, has the Gotra of ita primitive spiritual guide. Although it 
appears from the texte: * Even in the general family following the same spiritual pride,” and “The eeneral 
tamilies of Ashafriyas and Votshyas are distinguished by following the same primitive Kpiritual prides, 
and from their interpretations in the Dattaka-mimansa, that in adoption among the Shudras the rale ci 
civing preference to one's own Gotra is not observable, and although it is not expressly ordained by itl 
saint that Shigdra families have the same Gotras as their primitive spiritual gnides, vet it seems maplied i, 
a text of Bfenn that they have Crotras like the Voishya faimilies.—-Thus Raghunaandanag, the great Bengal 
authoritv:——~°SAizdras engaged in religious duties must perform each mouth the ceremony of shavins 
their heads; their food must be the orts of Brahmins ; their mode of purification alan, the sare with that 
vt a Fowshya: (Ch. 5, v. 10. ) From the eopulative conjunction ‘Cha’ ( and, alsa } in this text of Moni. 
the Gotras also (of the Shudras ) being ordained to be as those of the Votshyas. itis established thas 
the different Shudra fawilies belung to the Gofras of their ancestral prunitive purodils (spiritual pmide: ) 

+ D.ChSect. 1. § 10 & seq. D. Mim. Sect. 1. § 2,3 & seq. Str. HL vol. Tp. 72. Vu 
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‘From amongst the sapindas’|—That is, from among such kinsmen, extending to the seventh 
degree inclusive.* And the term being used in its general sense, it follows—from among such 
kinsmen belonging to the same or different general family ( Gotra.t)—D. Mim. Sect. I. § 5. 

Here, since it is mentioned generally, ‘from amongst sapindas,’ it is meant from such both of 
the same, or a different general family.—D. Ch. Sect. I. § 10. 

Of what has preceded, this is the obstract meanig :—( /éi7. ) 


525. The saprnde belonging to the same general family is the first ( in rank : ) 


on failure of him, such kinsman of a different general family—D. Mim. Sect. 


Lf. § 1. 
526. If there be a sapinda of a different Gotra ( general family, ) and a person 
of the same (rotre, but not a sapinda, the former is first in rank.{ 


Although the sapinda of a different family and a person of the same family, but not a ‘sayinda,’ 
are both equal, with respect to their severally wanting a quality possessed by the other : still, 
however, by reason of propinquity, the individual deriving his claim from connection as ‘sapindu’ 
1s preferable to him claiming by family, and hence it is that, though of a different family, 4 
«ypenda even from the family of the maternal grandfather must be adopted—D. Mim. Sect. 
M1. § te. 


527.+ On default of a sapinda or kinsman connected by an oblation of food, 
ime belonging to the same general family ( Gotra jis to be adopted.t 
In every ease, on defanit of a sapenda, one not such (is to be adopted : )—/bid of this descrip. 


tion,— 

528. The kinsman allied by a hbation of water (sodaku ) to the fourteenth 
deuvree, being of the same general family, is the nearest :—on failure of him, one 
not so allied, but of the same general family, to the twenty first degree.—D. Mim 
Seet. Phy 13. 

529. On delect of such also, one not belonging to the same general family, and 
not related as a Ssapinda.$—Lbed. 


That is declared by Shaka‘ :{ “Let a regenerate man, being destitute of male issue, adopt, as 
ison, the offspring of a sayenda kinsman: or next in order, the son of one ef the same general 


* ‘Kinsmen extending to the seventh degree inclusive’—that is, seven degrees or generations from 
the great grandson to the paternal great grandfather inclusive, and the persons who present to them the 
ablations of fuod in the Parcana (see ante, p.52.) The said seven persons and their sons, sona’ son:. 
and great grandsons are sagotra sapindas, or kinsmen of the same general family, and the grandsons 
the female ine of those seven persons are sapindas of a different general family. Sce ante, p. 243. 


+ ce gnie, p. 


‘Jn default of a aapinda kinsman, one belonging tu the same general family (Gotra) , and, failing 
the latter, a person even of a different general family isto be adopted. Shakala declares this —D. Ch 
see DT 81 
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tamily ( sagotra: ) on defect of such, let bim bring up one born in a different general family "'-— 
[) Mim. Sect. IT. § 14. 


By the expression ‘sagofra,’ those allied by a libation of water (sodata, ) and belonging to the 


eame general family, are included.—D. Mim. Sect. IT § 14. 


Now, tn this text, the proximity (in order) of each successively, is particularly shown. DP. 


Mim. Sect. IL. § 14. 


Vashishtha, also propounds the samc—=“ should take an unremote kinsman or near relation of 
2 kinsman,” &e. The construction of this passage is this: He isan unremote kinsman, who ts 
both a kinaman and ina’ near degree ;—meaning, a near ‘sapinda” Now, propinguity is of two 
descriptions,—by belonging to the same general family, and by the intervention of few degrees. 
Of those allied by propinquity, the ‘ sapinda’ of the same general family, and removed by few 
degrees, is the principal; on default of him, a ‘sapinda’ of the same general family, though removed 
by many degrees ; on failure of such, a ‘saminda’ belonging to a different general family : on defect 
of this latter also, the near relation of a kinsman,’’—meaning, of a ‘supinda’ kinsman, the near 
relation or ‘sapinda’ being one allied to the individual himself, by libations of water ( seduku |, 


but mot bis ‘sapitds’. Such is the tmport which is deduced.—D. Mim, Sect. HE. § 15, 16. 


“Otherwise, let him not adopt.”* By this, a given son, being other than a Krdhmana, a 
Kshetriya, and so forth,---in short, of a different. clugs, is excluded. This Manu declares: “He ss 
called a son given, whom his father or mother affectionately gives as a son, being alike, and ina 


time of distress, confirming the gift with water.’”—D. Ch. Sect. 7. § 12. 


* Although, none other than such aa are connected, as ‘sapindas,’ and not so, can exist: stall, wince by 
this sequel of the text, (“of all. and the tribes likewise, in their own classes only, not otherwise,” ) thone. 
connected as sapindae, and not so, are qualified, aa being of the same class. both sapindas and thoxe not 
such. who do not belong to the same class, are excluded [from being adopted. | For they might be inferred 
as a subordinate class, by the rule of logic, “ What is not denied is adroitted."—D. Mim Sect. HT § 20. 
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530. According to the above mentioned order. the nearest kinsman is the 


rst in rank. 


Therefore,— 


o31, |f there he a son of a brother of the whole blood, he is eligible in 


preference to all.® 


+ 


Because by reason of his being the nearest of sapindas, he is the best of them all, and because 


pe possesses the virtue of a son to his nnele. 


In respect however, to this subject, [ ifaa to be observed, that, | where a brother's son may 
saint, amonest near kinsmen, he only isto be adopted. This Afeav ordains: “ Tf one among 
brothers of the whole blood, be possessed of male issue, Mane pronounces that they all are fathers 
of the saine, by means of that son’ Freduapati ; also: | “TE there are several brothers, the 
soos of one man, by the same mother, on a son heme born to one even of them, all of them are 
declared to be fathers of male issue” Under these two texts, fa brother's von iin any manner 


capable of being a substitute, it a. inferred that another is not te be adopted. —D. Ch. Sect. 


Eg 20, 


‘Ospring must. be produced «this precept is peremptory © in some manner, or another, it 
muat be comphed with.?* — Stuce the representation of the filial relation, here | contemplated, | 
obtains in the brother’s son ; the effects thereof, viz. the oblation of the funeral cake, libataon 
ov water, and the like, and exemption from exclusion from heaven, would be accumplished | by hus 


exietanco : | hence, there can be ne occasion fo proceed in the re-attainment of the same; conse- 


quently a brother's son, though mnadopted, ms filally related; in conformity with this text of 


Priket Parashara. “ Let the nephew of a paternal uncle, destitute of male issue, be hik son; he 
only should perform@his obsequies, of the funeral repast, and of oblations of food and of water.” 


*°Amongst near saprida. hinsmen of the same general family,a brother's son only must be afhhated . 
and this doctrine is recognised alco by Vijyaaesharara » “By the position, that a brother's son only must 
be affiliated,” it is meant, that the son of a whole brother only raust be affiliated. Afanu declares this :- 
‘ffone, among brothers of the whole blood (ehajata.) be possessed of male issue (puttraran,) Manu 
pronuunces that they are all fathers of the same, by means of that son. --Of the whale blood, | By this 
expression, if appears that this condition of adoptive fathers alluded to applies to those only, beyotten 
by the same father, on the same mother, not to such as are bern of a different father or mother. 
Brothers '  Frow the masculine gender being ured, at) results, that brothers and sisters alae, of the 
Whole blood, are not reciprocally the adoptive parents af theson (of any oneof them: ) and this 
conclusion is confirmed by the mention of two terms (in that gender.) Priddha Goutama declares the 
same. In the three superior tribes, a sister's son is no where (mentioned as) a son,” The expression ‘4 
aixter’s non' is inclusive of the son of a brother alay © Hence, this rueaning 18 deduced, that a brother's 
wou muat nut be adopted by a sister : fur, brothers only are mentioned to be adoptive parents (in the text 


of Manu )--D Mim. Sect. Ll § 28~33. 
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Henee, a brother’s son existing, no affiliation [ of him, or another, } as a son given, and go forth, 
takes place.” —This is not to be argued: for, although, by reason of the nephew's possessing the 
representation of the fillal relation, he may bethe means of procuring exemption from exclusion 
trom heaven, and so forth : still,—as the celebration of name, and the due perpetuation of hneage 
would not be attained,—for the sake of the same, the constituting of him [ an adopted son 4 os 
indispensable. Besides, the two texts in question do not prohibit, where a brother’sesun muy 
exast, the constituting of ( him, or another, ) a son given, and so forth : but indicate, (as mbherent. 
ma nephew, ) the virtue of a son, consisting in the capacity to perfu:m = the funeral repast, and so 
forth.— Por, otherwise, a contradiction of the rule for the production of a kedetraza son, not with- 
standing a brother’s son may exist, would fullow ; and since, by the text subjoined, the resemblance 
ot son's son obtains ina daughter’s son, according to the reasoning recited, the non-adoption of 
aoson given, and the rest, where a daughter's son also might exist, would result. “By that male 
elnld, whom a daughter, whether formally appointed, or not, shall produce, froma husband of an 
equal class, the maternal grandfather becomes the grandsire of a sun’s ron: tet that son give the 
funeral oblation, and possess the inheritanes."—D. Ch. Seet. 20, 22. 

But if, where even a brother's son may eaist, the constituting of (him, or another, ) a son 
even, and so forth, be legal; then, thouzh m the texts subjotned, the resemblance of the virtue of 
4 son is shown to obtain in the son of ao rival wife, where even such son existed, the affihation «4 
ason given, and so forth, by the step-mother might take place. Prihaspatc—O The same rale 
io also ordained, in respeet to many wives of the same person? Alaan— Hf, amony all the 
wives of the same husband, one bring forth a omiale child, Af@nu has declared them all, by means 
of that son, to be mothers of male issue.’ (D. Ch. Sect. bE § 25.) Should this he objected, 1! 
1. wrong. For, where the son of a rival wife exists, as the whole benetit even of a sun is attained, 


no afiliation (by the step-mother, of him or another, ) takes place.” 


But if, a brother’s son exist, the affiliation of him only, is indispensable ; where there 
may be only one brotner’s son, in that case the adoption cannot take place, on account of the 
roxt of Fashishtha, which recites -—“ An only son, let no man pive, or uccept.—For he as 
destined to prolong the line of bis ancestors.”—Should this be alleged, it 1s inacurate. For the 
text in question, is applicable to a case, other than that of the Deyamushyayana, or son of two 
futhers—In case of the Dryamushyayana, extinction of lineage, contemplated tn the clause of the 


tex’, containing the reason, would not take place.—D. Ch. Sect. T. § 27, 28. 


* Seo D. Mim. Sect. 11. §69—71. _D. Ch. Sect. 1.25, 36. Asite, pp. 830, 840. 
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533. The above rule of preferentially adopting the nearest kinsman is, 
however, to render such adoption a laudable one, and not to invalidate the adoption 


ofa stranger, while there was available a nearer kinsman for the purpose.* 


The next case I shall mention, is one to which T have before alluded—one, in which the 


Veavastia 


( 4s}. 


Qreanns ; 


adoption by a Brahmin, of luis sister's son, was declared valid. This decision was manifestly Vvavaitlas § 


wrong, and opposite to afd authority, except the deposition of some fwndits, who, by their 621, 4 522 


testimony upon oath, led the Court into error—We ought not perhaps to blame the Judges before 
whom the cause of Ramehander Chatterjea ce. Sutnboochunder Chatterjea (that in, the cause 


above alluded to ) was tried. 


The doctrine which prevailed in the case of Ramchunder Chatterjca v. Sumboochunder 


Chatterjea, has been, I may say, overruled by a subsequent proceeding in the Supreme Court. 


Luckinaraon Tagore (a Brahmin ) died possessed of considerable property, movable and 
mmmovable. Three wives, viz. Sreemotee Taramonee Dabec, Sreemotee Bhavobuttee Dabec, and 
Sreomotee Digumburee Dabee, survived him, and at the time of his death, he had not a child. 


© Where there isa brother's son, he should be selected for adoption in preference to all other 
ne tendnals ; but this is not universally incispensable, so as to invalidate the adoption of a xtranger 
is the exseof Ooman Dutt, pauper, appellantor. Runhia Singh, tt was held that, while a brother's 
con evists, the adoption of any other individual ia legal and this is undoubtedly consonant to 
the doctrine contamed in the Dattaka-MMimansa, but it is controverted in the Dattaka-Chandrikt 
I would appear, however, that, according to the law of Bengal and elsewhere, where the doctrine 
of the latter authority is chiefly followed, and where the doetrine of “ faclum valet” exists, a brother's 
son may be superseded in favour of a stranger; and even in Benares, and the places where the 
Manansd principally obtaing, aud where a prolubitory rule has in awost instances the effeet of Taw, 
«y ay to invalidate an ach done in contravention thereto, the adoption of @ brother's son @ 
other near relative is not essential, and the validity of an adoption actuaily made does not rest on the 
rigad observance of that rule of selection, the choice of him to be adopted being a matter of diseretion 
It may he held, then, that the injunction to adopt one’s own sapindag, (a brother's son in the first, ) and 
failing them, to adopt out of ones own gofra,is not essential, so as to invalidate the adoption in the 
event, of departure from the rule Maen FLL. vol. 1. pp. G8, 60. 


duly authorised. the widow may no doubt adopt, and 1a enjoined to give the preference to the 
nearest relation who is ehgible, (See Datiaka- Mfimdnsa. ) But the validity of an adoption actually made, 
dors not rest. on the rigid observance of that rule of selection ; the choice of him to be adopted 


bein a matter of diseretion.++Colebrouke's remark. Str. HW. Le vol. TP op. 7 


The general law, however, which governs fhe choice of a son for adoption, is that the adopter may 
lovally take him from his own, ot trom a different gofra: but he ought conscientiously to Gace him from 
iy owns and, in preference, from his sapandae Cor near kindred |) or. an default of theac, from divi 
saminodakas, or aakulyas (degrers of remote kindred.) Tf, however, a person chovee to reverse the 
preseribed order, though he therchy contraets a sinful taint, he Nos not meur egal animadversion i 
consequence , and {doubt fit would be competent for the king, at the suitof any perdon whatever, 
ts prevent the completion of the act. vertunly woeculd net be reversed of once performed ~~ Remark 


by Mr Ellis /éid. pp. 74, 7. 
It ts not incumbent on a person ta adupt the sonata brother, or other saqmada. The law morets 


states this as prefamable. but without prescribing ms certainly it does not rive t.. the aapinda ALN 
wy *y , ' : , 
noht to enforce such a preference, and the ape ptatit cyuld not, therefore { ali clear, Miata this 


action — Ibid. p. $0 
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VYAVASTHA-DARPANA. W356 


Lackinaraen made will, by which he left 5000 Rupees to each of bis wives, and [iu 
eupess, In. ad lition to the 5000, to his seeand wife Bhuazobuttee. In his will he recited the 
pregnancy of his youngest wife Digumburee, and declared that her child (son or danghter ) shoul 
b> the possessor of his wealth. He constituted Juggomohun Mallik his executor, —-Jducromuhan 
Malik, sometime after his death, died, having made a will, and constituted Bostom Doss) Mull. 
his exveutor. In this state of things, it was assumed, and received as a matter of course, Chat 
Bastom Doss Mallk bevame the executor of Lukinaraen Tagore. Iam particular in noticing thas, 
because it may serve ty show the extent to which the wills of Hindvos are recognised im the 


Supreme Court. 


Thirteen days after the death of Luckinaraen Tagore, his youngest wife Digumburee was 
delivered of a sun. This sum died in seventeen days after his birth. 


[f Garkinaraen had died intestate, his son mnst have suceeeded to his property as heir af 
frw ; and Digamburee, his mother, sarviving him, would incontestably have succeeded to the 
property as his heir. Guackinaraen, however, made a provision by his will, in case of the death of 
the ehild with which his wife was eaccife. In the event of its death, he directed that his aedases 
shoalladipla sor Th they eould not a// agree in the selection of a boy for adoption, he directed 
that one should be chosen by his first and second widows, Taramonee and Bhucrobuttee. Uf the 
tirst and sesond widows could not agree in the selection, he then directed that a boy should be 


chosen by his second and third widows, Bhugobuttee and Digumburee. 


Digumbures, the youngest widow, and mother of the child of Lackimaraen, filed her hal, 
affirming her right to thy estate of her hasband, in consequence of her having had a son by him, 
whose heir she stated herself to be by the Ziadu law. (In this case, ) the will was established, and 
directions were given for tho adoption of a sun according to its provisions. The widows could 
not be brouzht to concur in the selection of a boy for adoption. A reference was then made to the 
master, who was directe:] to enquire and report to the Court concerning the fitness of a bey to 
be alopted as the son of Luekinaraen Tagore. The master reported in favor of Taracooomer 
Surmono, who had been nominated for adoption by the second widow, Sreemotee Bhugobuttee 


Dabee. This boy was the son of Bhugobutter’s uncle. 


The Master's report was covfiemed, and this furnished a matter for further contention. ~The 
bay Tararoomar was ts be adopted, but the question was, which of the three widows had a right 
ty reetive himinadopron, ‘Phe law is clear, and was undisputed. The boy eould not be received 
by the ¢dree wadame jare’’y He mast be received by one of them —and would then be considered 
as the son of Deekweersea and the widow by whom he had been received: ~about the there 


was not, because there could not be, any dispute. 


Had it not been forthe natural relation in which the child stood to Bhugobuttec, the second 
widow, the Court, considerinz the preference which had been given tu her by her husband, might 
probably have declared her the properest person to act as adopting mother — But at was a family 
of Rrakmins, and her claim was impugned upon the ground of relationship, it: being arpued 
that she could not, without incast, be the mother of her uncle’s son. The argument was supposed 
to be conclusive, for she withdrew her pretensions. 
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VYAVASTHA-DARPANA. 958 


Tucre was no dispute as to the ehaibility of this boy. He might have been alopred by 


Veackinaraen himself, but not as th: son of Bhuzobuttee, who was his first cousin, 


The Master reported in favor of the first wholow, and the Coart confirmed his report; nat. 
froma eonmerfooe or ies bavings boon ritit, but beeaase it was not opposed, and beeanss it) did not 


avpear that the third widow ought to have been preferred. 


Pneest was the ground upon whieh the objection rested ino each edse—and it) would be 
auetrd tosay thal aanmuimerht be ths adopting father of a sister’. son, yet that a woman could 
netrevetve the somal her un-lean adoption,  1t the latter ease inty be said to have been deenled , 


the former must be admitted to have been overruled. 


Pocaniafficm (the wide prossdinus having taken plaice unter the wil of Luckinaraen ) 
past te Coaehowasnchined to prefer Bia zobattes te eer of the other widows, and would have 


potere dT abat hed not been domed that she was disqualified by her relationship to the child. 


fY foackinargon had bem related, as Bhueobuttee was, tothe child in question, If is not said 
teat he him. teould bave adopted at, or that tt could have been adopted as his after his death. 
Toot Backinarnien micht have adopted this child, related as it was to Bhuyobuttee, is. admitted —~ 
but doves it follow that he could have adopted as hers ? 


Pd not assame any thins when [ say that Baugobutler could uot, after the death of 
Loackinarien, revere this child as his; if he,in his life time, could not have adopted it as his by 
wr "Phe ehild, boing alopte tafter Tackinaraen’s death, is adopted as his to all intents and 
parposes, ag it would have been, had) the adoption been made in his life time by himself; and the 
widow, Who receives a child alopted after her husband’s death, is in relation to the child, exactly 
asa wife would have heen to one who had been adopted as hers, by her husband in his life time 
Phe qnestion then is this—could Taraeooumar Surmono have been adopted as the son of Lackinaraen 
wd Bhugobuttee ¢ 


[t appears to me that, for the purpose of qualifying bim to adopt this boy as hers, or for the 
purpose of qualifying Aer fo reeeeve it after the death of her husband as A/s, we must go the length 
of denying that the prohtbition is founded upon raturad relationship, or make it evident 
that ineast is parmitted as to females, although prohibited as to males. 


Jtas upon natural relationship alone, that the restraint is plased. The hoy 16 supposed to 
have been hora of the wife, or the widow by whom he is recemred in adoption ; could he then have 
been begotten without incest by the man whose child he naturally ix, upon the woman who receives 
him in adoption? This must be the eriterion, unless we discard the principle as at may affect 
females. Unless we say that a woman may cuiltlessly be the mother of a chill by her unele, 
although aman can not, without ermme, be the futher of a child by his aunt, 


Viewing the ease inthis hight, and admitting that the individual might have been adopted 
he Tackinarazn himself’, or by his widows in pursuance of his will: Loam satistied that 
Brug sbutter could not, either in the life time of her husband, or after his death, have received thie 


boy, as his mother, in adoption.—Cons. H. L. pp. 166~—174, 
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VYAVASTHA-DARPANA. 960 


The adoption of an eldest or only son is improper, but not invalid.* Ifa man have two me the 
wives, and have by the first one son, and by the second severa] sons, the elder of those by the oe Re 
younger wife may be given and received in adoption.—Veerapermall Pillay v. Naraen Pillay. Sth 
vf August 1801, Morley’s Digest, vol. I. p. 16. 


. CASES 
The adoption of an only aon is valid, but both the giver and receiver incur sin— Case of bearing on the 
the Rajah of Tanjore. Morley’s Digest, vol I. p. 16. oe Noa, olf, 
eek gees 
Doe dem. Kora Shunko Takoor veraus Beebee Munnee. 


This was an action of ejectment, brought by the nephew, by the sister’s side, of a deccased 
Brahman, against the widow ot the latter. 


The lessor claimed on twe grounds: lst, us heir by adoption ; and 2dly, as having been 
appointed Madit by the deceased 10 his life-time. 


The first ground was done away with, in the first instance, by the court: taking the opimun 
: , » DY 4 } 

of the Pundits, who declared that a Hindu or Bradman could not adopt bie sister’a von, as it 

inports incest.——-24th uf November 1515. Eust's Notes, Case No. 20. 


SECTION V.—Os Dwva'wesnya YANAas, 


534, Whenasonis given by the natural father and received by the adopter Vvavastha. 
* ® ‘ » ’ , & 
with this stipulation —this isa son to us both,” he becomes a Duydmushydyana 


( son of two fathers. )t 


‘This must. be understood, where there may be a stipulation to this effect, between the two — Authonty, 
“Jas is a son to us both,”—and such only is called » Dydmushydyana, having two fathers ( a ) 
iu! belonging to two families (i).—D. Ch. Sect. EL. § 34. 


é 


(a) ‘Having two fathers’—that is, being a son of both the natural father and the adopter ; 
since they are in common fathers of a Duyamushydyana son. 


(i) “Belonging to two families’—This, however, is the case where the adopter is of a 
Jifferent family (gofra ;) the above expression therefore is applicable to that Diryamushydyana 
who is adopted bya man of a different family; og in that case alone he belongs to both 
families,—-and because an adopted aon received by a man of the same family, having no other 
family ‘4 belong to, the expression in question is quite inapplicable to him, 


- Colob. Dig. Vol. III. p. 243. 


+ There is a particular species of adoption termed Diydmushytyana, where the adopted aon still 
continues a member of his own family and partakes of the estate both of his natural and bis advpting 
father, and, ao inheriting, is liable for the debts of cach—Macn, H. L. vol. I. p. 7], 


68 


a> aIAa-RA4 


wes Mey ig es UIs TA WSIVNAULAPACT— Miwatarare ify. 
acm TRS eRe Von corey ASA tS ACU cHAGeUT AVHIA SAS Ay afSaehy- 
Tl SSMS 1 YANSiA cE LH CHATTY?’ IH. AY. BY. 9 | | 


! ae 
que (Beal) asayn yema we | eve fafeqaiy GsTHD Gare. 
asi fafae eters siete wizard | eye way UT gNal(sieqcTs | 
eaza faced ate” | | 


Cow ace face ay a8 fend arigaind «= HHA TER waif farcace tyartae- 
fea way farms, —Rel TCA SIA CRY | fefrafarns natafaognistatfegrecnrt i— 
Se LENCE 1 WB. a. 821 WB. RI 


we oe wee 


qow atyartad ge aetz,— fags qoy anyarizeo fax],—faerae q- 
ate AfRsi" | FSI... agpao MesATwler| HSY—W A. Y. a2, av | 
. (a) Ss (43 TH Fe 
en9 fear aya ce cy BAS aig fass WARMTH & be 
eo ageia acs 8 wfenface eife- FATA BAEGSMATUA YH Vie 
: — o* ae 
ory BHA wtateMs Boca ak gar) THLFEARe Iw. HL. av 
Gov Sas WTB tat cre cy Si top AAA wy 15 BEB 
FI AVG ASI GATTFs ayfores ALSar TATA Ags,” Gearat fy. 
a ae ss 
aay Boanayfe acsica aetaga foe ssreiat! + Ty. Ya | 
ALG B Ut —H. Th av 
Hay FR PRS aetcaa vty fer. 
CHARGES WTS AVA SW, WNAsyS Va]e 
VRet BlASy GZaiws aI a, Bay Be as. 


BSiz Viecse are VRWCH, at, SAH Bat, CUMACHATI ALHSRTS Bl 
‘Ss Ma Lt Wasi ’ 

TRTCHA BR cUCH AHA BONteS Bryary  guitaedye HAG RTI ee a H. 91 
15% BN, AH Bl Blas’ i—F. MW. . d01 | : 


BI HRSA Avstatasar PSxcttcas 


LNG AG, AY acca, SAVIPser cata, 


ee ae ee 


© ee HET TH Sard CENT yy witag fara ayy av! Bt YH sed ans farsa Data 
1H brs nica ca P atas Bar fsa ty apecz, vist str é gate ote faoratyatye sfars sy, 
SINT) BASHA Peters Vea! afer cy wiest wp _atas sas zz aRotratw FaTy Ws e westa 
SMT CHAE SIS cee yslisa wlad Nitig wtca.( aarey) wear AWS @ HAVFR (VET) ATS 
Bote. PHL at. Pt : 

Cat H Ly WwW RTH SL tire A feg cn witgerten wefig FE forstz Laact ts sees viry 
os megs @ farutua aise wet, aeiapee att) magaticss fan faa, Feat cee § ei 

1 aylag- wate Daria a8 Ae eB als.  eagim Syratg crise ta —Basfersgra afs 
WW IA ATC BQCs BRL - Cea Safanim faa, caee— saferwrae feat argarizaasiages | s- 
VPP Bari WY arcs Bly oie eizeye Hoss BRB BTA — STAY WITHA wifascya HAS 
Sa s€clte--wae 9s attra Weta yHe et  agicat: ~wetras Wragine Gagterds: 7.5. F- 
we L MDA WTAl ysis Wali Vistas ST. s0) WAS A, Dd. Wee SH dea | 
POY Oe, GSB FUT AHF. B.S vie A hee 


_ 


VYAVASTHA-DARPANA. 962 


According to the doctrine of the Datécka-mimansd, “ Should a child, directly on being born, 
be adopted ; as hie imitiation under both the family names would be wanting, he would partake 
only of the family of the adopter.”—D, Mim. Sect. VI. § 41. 


535. The adoption of an only son in the Dwydmushydyana form is valid, though 


it is otherwise in the form of absolute Dattaka. 


The prohibition, “let not a man give anonly son” refers to an adopted son, other than the 


[roydmushydyana, or son of both fathers ; for, (where the adopted son is such,) no extinction of 


lineage ensues, as has already been declared.—D. Ch. Sect. IIL. § 17, 


536. The Diryamushydyanas are of two descriptions : Nitya Dwydmushyayrne, 
or absolutely son of two fathers, and Avnitye Duydmushydyana, or ncompletely son 
of two fathers.— Vide. D. Mim. Sect. VI. § 41. 


4 


537. Fe is named absolute Dwydmushydyana, who is given in adoption 
with this stipulation, —“this is son of us two, (the natural fatherand adopter, )— 


Vide, Lbid. 


531. The incomplete Dwydmushyayana is he, who is initiated by his natural 
father in ceremonics ending with that of tonaure, and by the adoptive father in 


those commencing with the investiture of the characteristic thread.—Jid. 


This, however, must be understood when the boy is adopted by a man of a different general 
family (gotra,) after being witiated in the ceremony of tongure (in the family of his natural 
father. ) This is declared by (the author of Alimdnsd ) himself: “ Since they are initiated under 
the family names of both even, they are sons of two fathers; but incompletely so.”-—D, Mim. 
Sect. VI. § 41. 


aon | preewe fete 5 ene oe oe ‘ -. ~ 1 es ms ee = . i at sak Fy “i 


* To this form of adoption the prohibition as to the gift of an only son docs not apply. It may take 
place cither by speuial agreement that the boy shall continue son of both fathers, when the son 
adopted is termed Nitya Dwydmushydyana ; or otherwise, when the ceremony of tonsure may have been 
performed in his natural family, when he ia designated Anitya Dudyamushydyana ; and in this latter 
case, the connection between the adopted and adopting partics endurcs only during the life time of the 
adopted. His children revert to their natural family.~Macn. If. L. vol. J. p. 71. 


Fan only son cannot become an absolutely adopted son (shudha Dattak, ) but he may be affiliated ax 
a Dydmushydyana or son of two fathers. In this case, the reason of the prohibition,—viz. extinction «f 
lincave to the natural father,—would not apply. Sutherland's Synopeis, Second Mead § 4. 


t Here alo, the stipulation—°Thia is son of us two,” (the natural father and adopter, ) must. Ie 
understood to exist; as without such stipulation there cannot be an aduptiog in the Duydmushydyena 
form. Thus the author of the Chandrika :—“ The meaning is,—Where a wutial agreement, between the 
natural father and adopter exists: (those affiliated through the adoption of a holy saint.——that is, one 
ponies by a holy saint,—are Duydmushyayanas—D, Ch. Sect. UL. § 40, Kee also did § 34, ante, 
p. 960. 
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This then is the sum of the whole :— 


¢ 539. The son adopted before his tonsure, with the above stipulation, by one 
of the same ora different. general family ( gotra,) is a Nitya Dueydinush yagarne 
(absolutely son of two fathers ;)—the son received in adoption after his tonsure, 
with the above stipulation, is, a Nitya Deydmushydyana if adopted by one 
of the same gotra,—and an Amitya Dwydmushydyana if adopted by a person of a 


different gotra.* : 


540. The connection of the adopter with an Anitya Dirydmushyayana Kon 


lasts only during the life of such son,—it does not extend to his children * 


Because the eonneetion between an 4aitva Licyamushyayara and bis adopter ceaser to evirt 
after the death of the former. 


I. Intending all this, Sufyarhadhe says,——“of absolute Durydmushyaynnas of both, &o?—" By this 
compendions rule, havme declared the connection of absolute Dcyamushyayaaas with the patriarchal 
saints in both families, the author by another aphorism, commencing,~ “Of sons given, and the rest 
like the Duvaaushyayanas, Sv,” —ordains the same confection with reapeet to those imeompletely 
Diryamushyayaaes.” Now, this is thus explained hy Savarswdmi. “Treating on Doydmushydyanas, 
the author mentions these incompletely so, fof sons given,’ &e. Unto those only, not to tesue 
beyond, (does the connection with both families extend.) By the first only, the initigtory rites 
(ending with tonsure are performed. ) If by the adopter, (the family of the adopted, ) as (hat 01 
the latter, on account of priomty. From this alone (the same is the cage, ) in respect. toa 
deseendant beyond, So also those, who are affiliated by the descendant of the same gener il 
family, (as, for instance, a nephew, by an uncle, ) are of the adopter’s family only.—- 0). Mars 
Seet. WI. § 42. 


IH. The meaning of this explanatory passage is this.—He only ix connected with both faruilies, 
who has been initiated under both family names; not descendants beyond. In reply to the question, 
a3 to the canse of connection with the family of the natural father, (he author says, By the first. 
&e.” ‘The first ’—that is, the natural father: (the cause is,—) on account of the initiatory 
rites being performed by him only.—Now the iitiatory rites, (alluded to, ) are those ending 
with tonsure: on account of this passage from the Aadika-puraar, “O Lord of the earth, a sen 


®, ... . 
having been regularly initiated, under the family name, of his (natural) father, unto the 


* Fide, Macon. H,L. vol. 1. p. 71; ante p. 962, note 
69 
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evremony of tonsure inclasive, does not become the son of another man: this has heen already 
before explaimal, Ie dses not become exclusively the sun of another, but is the Diyamushyayana, 
or son of two fathers, Anticipating a question as to what would be the case, were the initiation 


perturmed by the first; the author adds,--“Ift by the adopter, &e. Tf every inttiatory rite 
from that on birth, or even those commencing with tonsure, be perfurmed by the adopter only, 
the family Cof the adopted ) is of the latter,—that is,—-of the adopter only. For this, a reason 
ws subjoined :—Con account of priority’ —meaning—lram precedence in the performince of 
mitiation. The author declares the family, (required te be known, ) in the instance of the issuc 
of the Deyanustyayina, and that of the (absolutely y adopted) son: —“from this alone?—from 
the initiation taking plas: under the family name only of the adopter, in both imetances even, his 


uw the family of the descendants beyond.—D. Mim. Sect. VIL § 43, 44, 45 


WL. Treating on absolute Maryamuchyayinas, the anthor mentions those incompletely so,—" OF 
sons given and the rest, &"—"Uuto these onfy, not) to issne beyond, Cdoes the conneetion 
of both families extend.) Tf the initiatory rites are performed by the firet only, (the finaly 
wohis:) batat by the adopter, that of the latter; on aecount of prority. Through hin onty, 
in the case of descendants beyond, (the famiyas determined.) The intent of this explanatory 
passage is) this: Asin the ease of the sonof the wife--shonld there be an agreement. between 
the two, the adopted son participates in the families of both: otherwise, where the whole of the 
mitiatory rites have been performed by the natural father only, he shares the family of such 
father: but in the case of the Mitiation*® being performed by the adopter, in that of the latter, — 
that of the adopver,—on acevunt of prionty,—meaning superiority. Through him only, in the 
case uf descendants beyond, the family is determined —D. Ch. Sect. TD. § 57, 35 


According to some, sons absolutely adopted are also of two deseriptions——Ni/ya Datlaka 
(permanently adopted ) and dtaitya Daltuka ( temporarily adopted, )—-That ix to say, the boy 
adopted after mittation in the ceremony of tonsure in the family of his natural father, not being 
vested with all the richts of a son, isan claitye Dattaka, who ty eqaal to a Maedaushydyana; and 
the boy adopted befor. his tonsure, and iitiated in) that and the rest of the ceremonies in the 
adopter’s family, is a \ifya Duttaka. 


This opinion is sufficiently correct. Nitya dutta, and Anitya daffa, distinctions male hy sume 
writers, are not improperly interpreted into permanent and temporary adoptions, The Nitya dalla 
neither returns himself, nor do any of hte descendants return te the geéra of Ine natural father, 


but remain froin generation to generation as thatof the adoptive ome The dailya dadfa dues ee 


# See Section X Tead Fourth 
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Ele that ts so adopted indeed remains, while he lives, in. the gofra of his adoptive fidther: 


petarn. 
Deseribing the aai/ya-datta, Vidyaranyc anote. the 


Lut his son returns to lis original one, 
following text from the Mirwaya-scddu : “That son, to whom the preseribed ceremonies have been 
nerformed in the gofra of his natural father, as far as the tonsure, does not possese the fall 
qualities of a son: he asa temporary son only” (aunityaedatts,) The author quotes one of the 
rirhanas of Salyashkidha, which states the aaifgu-puffra to be equivalent to the diryduishadyau:, 
or son of two fathers ; and hence it follows, that heis to perform the funeral ceremonies of both 


fathers, the natural and the adoptive. 


The result ix that afyaeduffa isa son adopted from the same gefra, before or after the 
ceremony of the tonsure; ora son adopted froma different gu/re before the tonsare , wuilgaedadti 
a son adopted from a different gofra, efter he has received the tonsure in his natural gefra. The 
performance of the tonsure is the cause of the temporary nature of the latter species af adep- 


Sotw—Remarks by Mr. Elhs, See Str. HL. vol. Upp. 97, 98, 


542. One boy, whe is nota brothers son, can be adopted, whether as cu 


absolute datteke oras a diayducishydyues, only by oue man,—not by two or more,’ 


“By aman destitute of a son.’—From the singular namber being here used, it) follow: 


Chat the same <on must not be adopted by two orthree persuns.—But would not the law, a= te 


. . a ’ * 
‘he oom given, and the rest being deydaushyayanas, ( or sons of two fathers, ) be thus contra. 


Heted ¢ Not so; for, the state as son of two fathers imports both a natural and an adaptive 
father, and the prohibition regards two adoptive fathers. Thus there is ne contradiction.) 


Mim. Scet. F. 8 5032, 


542. A whole brother's son may be adopted inthe dirydmashydyana foun by 


two or more uncles.” 


As ‘they’ is a compound, formed by the retention of one term and omission of others, Jeane 
vwolvable into the phrase “he and they (dwud aad plurat) 3? at the desire of one two or mere 


4 Two persons cannot touein the adoption of one son.— Maen. HE Le. wel Tp. 7%. 


yerson eannot be adeoted by more than one individual, except in the ease of ane nephew, 


The same | : neo) . ae 
hole brothers of his natural father. —Sutherland’s Synopeds, Head Scand, 44. 


Ly several uncles, the w 
Thus, though youth may in this way have two fathers, he cannot have two adoptive ones 5 sine 
Sie same Son eannot be adopted by more persons than one. excepting as between a nephew, and several 
‘ . . « “% As 4 oF Yeonaves oars bs ‘ rane) ‘ : . me 
oucles 5 nor, in this case, ts it clear that it can be always practicable.— Str. WoL. vol. J. pp. 74, 75. 


Sir William Macnaghten says :—-°Two persons cannot join in the adoption of one son. A notion seem 
tetiave prevailed, that two brothers might adopt the BuIA? individual hut this i entirely erronegus, 
"Edie! ott pposition seelis ty have proceeded ona mixconstruction af the following test of Manu:-—' fi 
nome several brothers of the whole bluod, one have a sen born, Afaaw pronounces them all fathers of a 
taale child by means of that son.’ But that text is not meant to authorise the wmloption of a nephew 
even oy two or more brothers. The adopted son of one brother would of course offer up ollations to th 
wieestars of all, and so far would perform the office of a son to them also ; but he would not take the estate 
“| hia adopting father’s brothers, inthe event of their having any nearer heir. (Maen. Ho L. vol. p 
77 )—And tur authority he refers to the following passages of his father’s Considerations on the Hind: 
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Agathers, ) for male issue, the affiliation of a brother's son takes place. ‘By means of that’ — 
sy him even, by whom the natural parent becomes the father of male issue, do all the brother: 


who become so.J—D. Mim, Seet. TE $ $5, £1, 


Sreemutty Joymony Dossee cerves Sreemutty Siboosaondry Dossee. 

Ryan, C. J, in giving judgment, said. The Bill) prays amongst other things that one 
lly Coomur my hoadopted. Tt has been foand upon the issue that there was a duection tu 
chat. The defendant's counsel has objected first that Colly Coomar is the only son of his father, 
and secondly that the initiatory ceremonies, and) particularly tonsure, ought to be performed in 
the adoptive father’s house. On the first point, the adoption of an only sends no doubt bhun. 
alle by Hindu Taw, bat when done ttas valid. We entertain therefore no doubt as to the first 
yotnt, and think that Cully Coomar may he adopted. Parties having two modes of domyg the sume 
tine, the Court will net suppose that the party has adopted that) one whieh is numeral and 
Liamable, The agreement between the adoptive and natural father may be for hin to beeome 
Hiry paisay tort, ov son to both fathers, We think in thie ease that Colly Coomar may have 
been thas adopted, and ifso he will have been adopted without bhime. Upon the second point, as 
te the ceremony of tonsure having been performed in the house of the natural father, it is ne bar 
tothe adoption; for after performance, a sacrifice to fire, even” amonest the three first classes, 
may he resorted to, and) this willundo its effects. Butim this case the parties are Shidras, and 
there is ho ceremony but marriage for them, 

Grant and Malkin, Js. conearred. 


March, 28th 1857, Pulton’s Reports, p. 75, 


Law —'In pare 136, 2 have expressed myself as follows.—-‘ From what has been already said, DT conelad. 
that Gro menvowld not, at any time, have adopted the same son? Vn the year Us2t, Sir Edunnd 
Stanley. Chief dust ice at M adras, applied tome (4 procure for him the opmions of Pundits. The case 
wasas follows. “Phere were two Hindoo brothers who had joined in an adoption of the same son. 
Neither of the brothers had inale issae. but the elder one hada daughter. This daughter married the 
sin who had been soael pted : and her father Catter the adoption and ynurriage of his daughter ) tonk a 
wite by whom he hada sen. The adopted son was said by some to have been, when taken iv adoption, 
Gifteen, by others he was sacl to have been, twenty years of age. The contest, in the Supreme Court at 
Madras, was between the adoptst son and the son who bad been begotten afterwards, J consulted the 
Supreme Court Pundits yr raonully, and reesived the following Infomation, “Pwo MON, whether 
brothers or not, cannot adopt the same boy as ason. Tn the absence of my son from Calentta, Mr. 
Courtenay Smith, a Judge of the Sudder Dewanny Adavlut, was su good a: to obtain for ine, from 
the Pundits of that Court, their answera to the following: questions, Question Tst-—Can two 
Hindoo brothers, A & Byadopt the same person €C ) aga son ’—Anewer, -They cannot, any more than 
two persous can marry the same pirl’—Cons. HL. pp $75 476, 


The result of all this is, that two or quere persons (whether brothers or not, ) eannat adont 
sbsolutely one and the game son. be le the son of a brother or any other person ; but there is ne probity. 
7 . . é- = ‘ 
tion as te two or more brother: adopting in the duyamushyayana forin, one and the sane gon of 
other brother, On the contrary such adoption semen. te have bem allowed hy daw, we ds ianifest 
. ’ é 
fra the pangage of the Datlaka-Mimansa above quoted. Pence, although two or more Pursulia vahtie' 


absulately adopt a brather's gon, yet they can adopt hita in the duydmushyayana foru. 
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SECTION VIII.—AceE or THE RBoY TO RE ADOPTED. 


The proper age for adoption has been differently defined by the authorities who have written 
on the law of adoption. The author of the Datlata-Mimdacd, citing the following texts as of 
the Addeka-purdaz, has aequieseed in the doctrine therein inculeated, adding, however, by way at 
explanation of the text No. 2, that the son adopted after having been initiated under the fannly 
name of his natural father does not exclusively become the son of the adopter, but is 
Teyainushyayarr, ar son of two fathers.—“Sons given and the rest, though sprang from the 
secd of another, vet being duly imtiated ander ns own family name, beeome sons (1). O Lord ot 
the earth, ason, having been amitiuted under the family name of dis father, unto the ceremony 
of tonsare Inclusive, does not become the son of another man (2). The ceremony of tonsure 
and other rites (ehwdidva ) of initiation bem sz indeed performed under Ina own family name, 
sons ywiven and the rest may be considered as issue :* else, they are termed slaves (3). After 
their fifth vear, O king! sons given and the rest. are not sons. ( But.) having taken a bey five 
years old, the adopter should tirst’ perform the saertfice for male issue.t—D. Mim. Seet. EV. § 22. 


(2) He does not heeome exclusively the son of another, but is a Dicydmushyayana, or son of 
two fathers.--D. Mim. Seet. VIL S$ 5. 


Meighunaadiit too hus cited the same passage as from the Aalika-purana ; and he and hie 
tollowers have constraed the passage as an unqualified prohibinon of the adoption of a youth 
child, whose age exeeeds five years, and especially one whose initiatory rites, ae far as 


fonsure inclusive, have been performed in the family of his natural father.t 


According te Jugannatha, the compiler of the Digest, the said passage constitutes an absolute 
prohibition of any adoption whatsoever, of one whose age exceeds five years, or on whom the 


miitiatory rite of tonsure may have been performed in the family of bis natural father.4 


And, ina eases in which the adoption of one older than five years was contended to be lecal, 
ou the opinion of its Paedi(s (declaring, on the authority of the Addcda-purdaa, the adoption of 


rt 


such person to be legal,) the Sudder Dewanny Adawlut appears to have determined the followiase 


* Th: following appears to be the doctrine of Nanda Pandcta, from his elaborate and intricate glo-- 
on the passare referred to, which is attributed to the Aalika-purana. The most preferable object for 
adoption is 4 child. holly uninitiated : his filial relation proceeds from the performance, by the adopter, of 
snitiatory mtes. Newt rank to him is one imtiated as far as tonsure exclusive, for the performance 
of which ile period from the third to the fifth year is preseribed. Inferior, as an object of adoptaot 
sone whese tensure ha- been performed by his natural father, who, provided he be under sax years 
of age maay be adopted, anf acquires filial relation to the adopter, on the performance, by that person, 
of the different amitiator. rites, preceded by a sacrifice for male insue (pulresh) Such son, from 
hiv having been initiated in tonsare and other rites, in both familice. is a Dicydmushydyana, or gon of 
two fathers, Ftis to be observed, that Nanda Pandita,in the abstruse plow notiecd, seem to have 
betrayed huaself in to an inconsistency. According to his explanation, uf the boy, proponed tu be adopted. 
has not been initiated in the rite of tonaure by his natural father, he cannot be adopted after having 
attained his fifth year: at however, be has been se initiated, he may be affihated, ( provided he be ander 
Hix veuts of ave, ) a sacrifice and so forth being observed, as already noticed. -—Sutherland’s Sy nopris, 
Noite XI 

+ See DP. Mini. Sect. PV. § 22, note. Mitakshara, Coleb. Ch. 1. Sect. XT. § 13, note. 

; See Sutherland's Synopsis, Head second, § 7. § Keerut Naracn v. Bhoobunesgury 8 DA 
Ye. dp. 160, 
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points, as applicable to Bengal.—Ist. That adoption is restricted to na particular age—Und 
That one imtiated in tonsure, im the name and family of hia natural father, is meapable of 
adoption. —3rd. That the age of the person selected for adoption must be such as te udmit o! 
the ceretnony of tonsure beiny performed inthe adopter’s name and family. 

Now the doctrine of the Mutfitaemdndasd. above alluded to, cannot be received as the daw 
of Bengal, by reason of its bering diferent from that incaleated by the Daélaka-chandrita, which 
i thie country is respected as of paramount authority, and is followed in preference to all 
authorities, on the subject of adoption * 

Asto the opimon of Resheauadtia and his followers including Jagannatha, which is based 
sulely upon the passage in question as from the Aaddsd-purana, itis to be observed that Che genuine- 
ners Of that passage itself is questioned by many, particularly by the authors of the Chanadeiéa and 
the Fyaruhara-mayukde, and it is apparently not authentic, being wanting in many copies of that 
perdag, and bearing the look of an interpolation n= those which do contain it, as it) does not 
counmect well withthe eontext.f Indeed, had it) been authentie, iw would have been very pro- 
bably cited as authority, instead of being doubted as unauthentic, by the author of the Maltasa- 
thandrifa. (See. D. Ch. Seet. PE & 25, 20.) 

Even allowing the opinion of Regherandact aud his followers not to be an unfounded 
one, at eannot he, as at) has not hitherto been, followed in practice, bene, as otis, at variance 
with the doctrine of the Jdattuka-Chandrika. Should it be allewed that, being cited by anany 
“fo the compilers, some of whom are writers of great authority, sach as the author of the 
Dattaka-Minansa, the passage of the Ad/tkd-purana mm question must be received (whatever 
may be thought of its authenticity ) as the expression of a doctrine that has their sanction,—the 
reply would be, that still it) cannot be accepted as the ductrine of the Bengal school, when a 
ditferent doctrine on the subject has been inculeated in the Datlaka-Chandrika, which has been 
adopted here as the Jaw on adoption, and has been invariably and unserupulously followed in 
practice, in preference to all other authorities on the subject.t 

The compilation of Raghunandant is, no doubt, respected in Bengal as a very high authority, 
yet on the subjects of inheritance and adoption preference is given respectively to the Dayathaga 
of Jimuta-vdhana ‘and Dattaka-Chandrika of Devananda-Bhatla. 


@ The difference of opinion between these two authorities with respect to this port aries frown a 
“ifference of grammatical construction. The term in the original is Chuidddya, (ceremonies having 
tonsure at the beginuing, ) which is a compound epithet termed ‘bakudbriht? which is again divided inte 
tadguna sambiquaaa bihubrihi and atadguaa sambigydna bahubrihi (inclusive and exclusive.) The 
author of the Datluaku: Chandrika maintains that the term Chada os uot ineluded ain the U¢prexsion 
Chiddhya, and consequesitly isof opinion that rites after the Chadd, that is comnmeneume with the 
investiture, are required to be performed ino the family of the adopter, whereas the author af the 
Dattak-Mimansa, maintaining that Chuda is ineluded in Chydadya. holds that rites commmmescynye with, 
that is, including Chudi, are ty be perforined in’ the adopter’s nate and family See OD Gh Sert, 
It. § 29. D Mim. Sect. V. § 22 


+ The limitation tv the we uf five Vears is founded OMT a Pao Saur aT thie Aalika-purana, but the 
authority of the passage is deubtlul The Dattaka-Chaadrikd tiahes no mention of ato though the 
Dattaku-Mimdneq docs. The latter being a Benares authority. it may be proper to apply the limiting 
pnnciple to that, provines, bat notte Bengal or the Derean, where that principle is not) onky not 
recognised, but where itis dered, and adoptions continually take place at an are far exceed ug five 
Years, — Maen. HOLL vel. I Pp: vk 

See Str. Ho OL vel Top fo: vol Pb p 280: Sutherland's Syrepeas. Head eccond: BMitakshara Ci. 
P Sect 11, § 12 


8 AABi-H%e, | 

AGA Wie Acs Sum farms fancu ama ah ca—si5'4 ERS] AWAATS Aieecag 
‘“nfare fara Boe Aare oe Scr, swe, - ° ara weeded siatqcaty faaas afew 
ys, (a Be, aR a fe IH Ths ay Sqn Cylyes fee Ew wry 
es Bar age wer ogg stacy Si ae Sqage cae? fancy neq Bard faa ary 
#4; TFCS or! = Sigqes- ~-Slyt fawca 
BBN aid se wah DEMS! LT ABR Qe Nes ia aby eisai Maicng qiam, SArfe wa- 
COT GHW Ale ety BH Are ALGB UC Ae ws SEWCG Sista AYABRS Axtior 
htAR Bayes BEM, O4™ CHA MATS GAS GA Ty SHA HOHA SHA Ml SLAGS cA Wea 

ais BBE tla GAH AAT Gal SSMS I— UPA Auqanted PATA , fqwta CBGN 7 | 
ge ge Se OMe (MT THC HOM ITS BAH “o" CS, Wee (TILT NM corse aa iae 
cane forse alee fawgtyad asl 


ay RRs orca fa ti arse utes Glos A 


r 
c 
\ ‘A 


SR MY AE WES Ole A dSA fewqQ BSAC, OSH 
ABST OS Ca HR, APA OS 1 

AE Sq HAeKA ANI W FACT SOND “Bee SAX NYSE SSVCS AWA ATT, Ass 
aM UMS WEG Liwsg WSPAGR fess SF, —calV_G Sie) asm woe farm 
mm COM, HAGE VOUS Si AHH WI EACH MCA AL | MAB WB] Casncwes aealiows Her 
Pycq oy awe, 8 atelaarasy SHe Qecwly weESMH Way Bes Gs ys SEAMICyH | 


ara EPRI Ss TACHA MSS GEG. ess gimamfaatawiay, 8 «weaayes 
ay BraIaryiys” Towa faqenyar) iH? Baaq*yarse, Ten fsasrer | 


oy 


42 CMA BHATT ALHIA BACAS TRIAS f° SHANA AAsAMH as asygonres 
AMY AA FAA ABSig weer Ey fey sy | 
LEW [SA Wary y Fee BHA yom | 
‘AR CN CH TTS Ba lq a= fama gyca AAS. 1 BCNCHY -asicaim@ fala, WH -amty- 


eG ys | WAT CUR ALE Ss NSMape gr - 


SHAM AHA GLA CH AAAS BT ws SES alate WAS 1-H. B. . t 


« hb Boat 


© BHATA NIST S OF RT PO Saled Md STL Holagn Saaurag fane are fay eee, era)e- 
ate Hoe afgra a BU ATM 4 ARTS” HA ceo Hey Bway i 

weasweices qinaie fea anna wee aecag ts ate arenas ahiy, at wwirza aia Bo 
AYA, -FH OSTHATIA AA BU MWA HHS 59 aia fares AH 1 AgH fagifs weraq Brana +4 
BR wUrss Cale Hol sta Fem Ast Ara) Sew ors i- was. fea. als, 47. 

SY VAS LAW MAPA NTS GS; area Hr are 75) ) oF cm apsta Boravr wr~wM14 1913. 
Gh AM SS AIA STIS A TAN HAE YRS BBTAg CMs - Hagarined fran HA. fase cow, 

awe Vy vas way, Fe Msg, ai Brey sBra fawS sa--aisia GVrauragq questa ve 
SC ATE CH WEA YDS BHAT MIG AIG AG - sr Yes AV AA|en HAS 49H FS ss; aiferer G51 
‘SAMid wate verde | BR AH a sig AM FAT a! PERE LTH sa) WwW, Wala Sana Aer-atras 
Hata Hd SEU CH WTS SSE MAG Ay Spe Nea Sats Usa AWG YAS vty 6 psiea 

5%) Hara Stra efars Bera Pad ss 


“ 
Bway GRR. Fe aw ae 
4 Cada he #4 Faata R24 a ee Raa 1 Wye; “Dla, @2? WEA 2 6 ga us sia ge 5%! 
Wee A See ST A OER FH LEG ST oe RUS Ae BHA 


VYAVASTHA-DARPANA. ar 


As regards the Sudder Court’s determination above alluded to, its defecta will he known 
from the remarks upon it by Mr Sutherland. They are as follows > The limitation of adoption 
to any particular age is thas over-ruled: but without presuming to question, as applicable t» 
Bengal, the uccaracy of the other twa points of law, resulting from the decision reforred to, there 
IW no impropriety in expressing a doubt, whether thev can be received as constituting a general 
rule universally decisive on the questions whieh they regard.—Ist. Such rule would be at variance 
with the doctrines of the Juttuka-Mimansa and Dattaka-Chandrikd.—@nd. The authenticity of 
the passage, attributed to the Add:éa-purdaa, on which the opinion of Juganndtha, and tho pandsts 
of the Gedder Dewanny is founded, is justly denied, and is interpreted as admiting the adoption 
of one, although initiated in tonsure, by bis natural father.’—-Bynopsis, Head Second, § 8. 

Thus the decision in question, which professes to be applicable to Bengai, being at vanance 
with the dovtrine of the Dattaka-Chandrika, and oconsoquently of the Bengal school, of which thut 
work is the paramount guide, Ido not know how it can be followed” in practice without acting 
contrary to the long established doctrine of the country. 

Observing such discrepancies amongst the diferent authorities regarding the proper age for 
wloption, I have taken eare to record the following Myaras/fay im accordance with the dovtrine 
Of the Dullaku-Chandrkd, as no Vyarastha repugnant to its doetrine can in this country be 
followed im practice, and the principles thereof have been unscrupulously and judiciously adopted 
tor Bengal by all the European authorities. 


544. The period for adoption of a boy of the Brahmana, Ashatriya, or Posh ya 
caste is extended to his upanayana,* and of the Shiudra caste to his marriage.t 


I. If merely the rite of investiture be performed (by the adopter, the previous rites having 
been performed by the natural father, ) the filiation of the gon given, as son of the adopter, 1 
completed> in conformity with the text of Vashishts subjoined:—“Sprung from one following a 
diferent $41°44, (or branch of the Fedue,) the given son even, when invested with the characteristic 
thread, under the family name of fhe man himself, according to the form  preseribed by his 
peculiar SZikdd, bevomes participant of the duties of such Sh444a."—D. Ch. Sect. IL § A 


aa bn ro ~ ae ee pean er ae = A 


* Upsnayina isthe investiture with the characteristic cord Tt is subsequent to the ceramony ot 
churdkarana (tousure,) which may tako place either immediately or sume time before the wpanayanu 
For the ccremonies, see ante, p B51 


In the Dattaha-Chanudrika the period fixed for adoption is extended, with respect to the three 
superior tribes, to their nivestiture with the characteristic cords, which coremony ia terined upanayuna 
an] is mbecquent to that -f tonsureor chyrdkarana ; and with respect to Shddras, to their contracting 
marrage Macn, H. L oc Fo op. 72. 

The most general and conustent rule, which presents itself, ia thie, Any person on whom the 
alopter may legally perforin the upanayana rite, is capable of being aftiliated asa Daf/uka son Syn. He 


The sabjoined appears to be the si.betance of the doctrine in the Dattaka-C thandrika, risulting from 
the imost abstrase partof tue work, 1st. The most preferable objeet for adoption as one, for whore 
upanayana rite the prescribed principal <eason has not elapsed: the previoun rites performed by the 
nuttral father are not be renewed. Such son becomes fihally related by the inere performance of the rite 
imaqnestion, 2nd. Inferior as gn oty-" of adoption ia one, for the performance of the upanayana 
nte on whom, the principal season has elapsed. In the care of such adoption, the sacrifice for male 
inst must be observed, and the mtocol tunsure and the rest, be perfonnaed by the adopter on th. 
adi pted —Sutherland's Syaopeis, Note XI 


+ Marriaze is the only initiatory ceremony for a Shudra (ante, pp. 551, 558.) Tt being the refor: 
atmolutely necessary fur a Shydra &dopter to perform that ceremony in his own name, the period for ado 
tion of a Shuydra buy is extended to the time of his marriage. 
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But this must be understood in respect to an adoption taking place within the primary 
scason for the rite in question, which extends to the eighth year.*—D. C. Sect. II. § 28. 

“Oh! Lord of the eth, ason having been regularly initiated, under tho family name of A contrary opinion 
his (natural) father, unto the ceremony of tonsure, does not become the son of another man. When refuted, 
indeed, the ceremony of tonsure and other rites of initiation ( Chudddyd-ranskdré ) are performed 
(by the adopter,) under his own family name, (then only) can sons given, and the rest, be 
considered as issue: else they are termed slaves. Whether he be one, whore initiation has beon 
completed, or one whose pupilage /Shoiskara) has puased, on adoption, after the fifth year, the adopter 
chould first perform the sacrifice for mule issue.” As for what, they thus read as from the Purduae 
that is unauthentic.—Were it even authentic, still the interpretations given by some, that,—‘one 
initiated in ceremonies down to that of tonsure, under the family game of the natural father, 
bears no filial relation to the adopter; but such relation ubtains, where the ceremonies, commencing 
with that of tonsure, are performed by the adopter only,’—and—%& a child, whose tonsure has 
heen completed (by the natural father, ) or ane past five years of age, be adopted, in’ that case, 
his fillal relation dors not acerne,’—are inaevurute. For, a repetition (of the same position, in two 
sentences of the same passage,) would follow;—the generally received rule, as recognised by ull 
eaod persons, in respect, to the filial relation, previous to the investiture of the characteristic 
thread, of one, also, adopted under five years of age; (if uninitiated in tonaure by the natural 
father, ) would be invalilated,—and the adopter dying at that juncture, incompetency (of the 
adopted) to perform his obsequies would result. —D. Ch, Sect. ID. § 25, 26. 


iY 


On the contrary, this is the meaning of the passage:—Filid} relation (to the adopter) of 
one initiate] down to tonaure, under the family name of his natural father, being first barred,— 
on the repetition of that. ceremony, and the rest, auch relation is exempted from the prohibition: 
and accordingly, since previous to the performance of tonsure, and the other rites, by the adop- 
ter, the servile state of one initiated (by his natural father unto that ceremony, ) and of bim, 
who has passed his fifth year, 1s intimated: after the performance of that ceremony, and the 
rest, ( hy the adopter, ) filial relation to him is established. In respect to one, whose initiation 
has not been performed (by his natural father,) and a child who is under five vears of age, this 
relation is obtained by law alone : and this is notorious.—D. Ch. Sect. IT. § 27. 


Or there may be this interpretation;—‘a son, (if adopted,) though initiated as far as 
tongure, by his natural father, is not a gon ( to such father ):’—the author having thus premised 
such son not to be filially related (to hia natural father, )—the sentence ‘ayatas-cha putiratén 
yadi (meaning ‘and he acquires filial relation to another’) is subjoined asa reason, and thus 
the objection, that one term, ‘pxérah’ ( son,) and the particle ‘4a’ are unmeaning, is obviated. — 
D. Ch. Sect. 11. § 28. 


* ‘Extending to the eighth year.'—This is the primary season for the upanayana of a 
ribmana, the primary seasons for the wpanayana of Kehatriyas and Voishyas being respectively 
within the eleventh and twelvth years calculated from their conceptions; as will bo known from the 
text of Mans bercinafter cited. By the term ‘cighth year’ is meant the eighth year from the dato 
of conception: this also is clear from the sare test of Meas : 
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‘After the fifth vear’. This regards a Brdhmana seeking the fruit of holiness, resulting 
from the study of scripture. For, since the fifth year only is the principal season for the 
investiture of the characteristic thread, of one desigeus of such holiness, as is shown by this 
text,—For a Bréhmana desirous of holiness, resulting from the study of seripture, the fifth 
year,” &e—the passage in question, has the same fonndation.—But, for one not so desirour,— 
‘after the eighth year, "the adopter, &cv.’—D. Ch. Sect. I. § 30, 


Tl. And thus, on account of uniformity of import with the text of Fashishtha—° Sprung 
from one following a different Shidda, (or branch of the Vedas,) the given son even, when 
invested with the characteristic thread, under the family name --f the man himself, according to 
the form prescribed hy his peculiar Shdkdd, becomes participant of the duties of such Shatia’— 
hy the compound epithet (Chadédva,’ Cin the quality conveyed, by which) the term) Chuda is 
not included, rites commencing with that of investiture, for persons of a regenerated tribe 
would be suggested ; but for Shui/ras marriage, and so forth, imphed.—D). Ch. Sect, TT. § 29. 


343. The primary scason for tonsure of a Bralanana, ANshatraga, or Voeshye 
hoy is the first or third year of his age*; and such season for the Upanayana of 
a Brakniana is the eiehth year, of a Ashatriya is the cleventh, and that of a 
Vorshya is the twelfth, year of his age, reckoned from the respective dates of the 


conception.t 


8 hy 


‘By the command of the Veda, the ceremony of tonsure should be legally performed by 
the firsé three classes in the first or third year after 6i(4.*—In the eighth year from the concep- 
tion of a Brafmin, inthe eleventh from that of a Askafriya, and in the twelfth Srom that of is 
Foishya, let the father invest the child with the mark of his class.—Should a Bradmin, (or dis 
father for him,} \w desirous of his advancement, in sacred knowledge, a Ashatriya of extending 
his power, ora Foishya of engaging in mercantile business, the investiture may be made in 
the fifth, sixth, or cighth years respectively.’t—Mana, Ch. 1, v. 8537, 


There are also secondary seasons for iitiation in Upanayana, Thus Manu: “The ecremony 


of investiture hallowed by the gayaéra must not be delayed, in’ the case of a priest, beyond 


* Although im the abowe text of Manu the primary season for tonsure in ordained to he the first 
or the third year from the date af a child's birth, vet af it be the custom of a family to perform the 
ceremony at a later period, the same is preferable, custom being the transcendant law and supersediny 
the general maxims of the law.--See ante, pp. 803, 805. 


+ Sir Willian Macnavhten says :—“The period fixed, however, for the investiture of the three superior 
tribes are different. Thatofa Brahmin should take place when dei eight years of age, which 
way be eonstrued optionally, as signifying eight vears from the date of conception, or from — the 
date of birth. That of a Ashetrya at cleven years of age, and that of a Vorshya at twelve? ( Maen. 
H. GL. vol. T. pp. 72,73. )--These eight. eleven. and twelve years are, however, to be reekoned from the 
date of conception, as ordained in the text of Manu above quoted: it a4 true those periods are some 
times calculated frum the date of birth, but that is according tu the family custom and not accord- 
iny to the law. 
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vue sistusnth year; nor, in the ease of a soldier bevond the twenty second, nor ino that ef a 
merchant beyond the twenty fourth —After that a@// youtdy of these three classes, who have 
not been invested at the proper time, become Vratyas or outvasts, degraded from. the oduatee, 
and contemned by the virtuous.” —Consequently, 


5406. A boy, though not imtiated in) Cpe in the primary season, may 


iv adopted before the close of the secondary season ordained for that ccremony.* 
Since alter adoption at that) time he may be initiuted in the Cperaazan. 


547, But no bev of the Bralauuety Ashetetya, or Vorshya caste should be 
: bi ae 2 : : ; ; 
adopted after luis (penecyeet, and no Shudra after his marriage: such adoption, 


if made, is invalid.t 


* Laterior as alt object ofl aiboption Is ane, for the pertorn ance af the Cpenayana rite on whom 
tie prinetpal season daa chapeed.-- Sutherland’y Synopsis, Note XI. 


There aoe secondary pertods allowed: for instance. the investiture of a Brahma may be postponed 
util sixteen vers after Che date of conception, that of a Ashetriya until twenty two veare after the 


same date: and that of a Votshya nial twenty four years. Maen. He DL. vol bop. 73. 


The anthoref the Considerations on Hindu Law seems adverse to the extension of the lanits. De 
raaintains that. i the case of Gopee Mohan Deh it was the opmion of all the Maadéls who were 
consulted on his tebalf) that proof of tis beme under the age of tive vears Was itdispensable.  ffe 
visa adlades toa remark anpended to the case of Neerat: Naraense. Miusst. Bhoobunnessuree, deeided 
mothe SDL A But, with respeet to the diretatanmay be observed, that there docx net appear to have 
hee any formal apmion actually taken, and, with respect to the second. itis not apparent on what 
aathorite the remark preceeded. The antherof the Considerations Jays if down as a recond rule, 
that adoption cannot take place inany of the classes after the ceremony of Consure shall have been 
ovrfommed. From what has preceeded, if will appear, however, that ‘iuvestiture’ should have been 
svbstituted for ttonsure cand that the doetring phowld have heen quahtied ly the provison, that, 
Sos adopting father, the adopted son thereby becowims an wat daryamushydygand. ~ Maen. WL. 


ae 


viol 1. }- 79. 


t It. shiauld be ohserved. however, that where this COPCTIADY af CU ponayane hae ance been performed, 
teoinsurmountabte bar to adoption as thereby imeditely created. Its effeet eammot. ae in the ease 
of tonsure before the age of five years: acvording to tie authority of the Datluku- Mamaasa, be so tar 
neatralised as toadiit of ats beim re-performed: after the ceremony of Puleeshte  tbid yy. 74. 


Another question would likewise arise, whether even alter the expiration of the xecondary sedRol 
tor the eclebration Of the rite an question, ay provided wnothe ease of the natural lather, the adopter, 
bry observing eeptan petediees, mizht hot derpye alibty to perfornt thr: rite: In est lon A determination 
of these paints in fhe present compilation, could not, withont presumption, be attempted. It anay, 
however, be remarked, that it appears more reasonable to suppose that the celebration. in the family 
ot his father, af so Npurtaut ariteas the (ipanayqana. ur the espiration of the recondiry period, pres 
vembed fur the performanes of that ceremony, should) constitute an impediment to adoption of a san 
even, by precluding the capabihty of the mte referred tober celebrated in the fwmaly and name 
a! the adopter—Sutherland’s Synopsis, Note AT 


This has been donbted by the Translator of the  Dattake-Chaudreka and Daltaka-Mominad. i 
bis Synonsix, at the conclusion of that work. and he diffiderntly expresses his inability to settle the 
question. though he inclines to the newative: but ndspendoutiy of Chere bem ue authority in KUpport oi 
the aflirmative of the question, the fact thatapvestiture constitutes asecond darth as eonelusive anges 
i Adoptionis permitted on the principle that the adupted son ae horn agai in the fianily of his aduptios 
iather oheut this eannot Ue where the investiturs, which eatees the secondary Uurth. has alrendy beer. 
pertoeae dinthe family ot the nataral father ~ Moen. HE DL. wol Pop 7%. Note " 
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SECTION 1X.—Tue rorm or apoption. 


548. The adopter, hnving fasted on the day previous to that of adoption, and on the 
fullowing day having performed the daily religious duties, and put on (two) rings wrought in 
Kuska (1) grass, performed the dchaman (2), invoked Fishnu (3) by uttering his name, 
worshiped Narayana (4) with perfume and flowers, and uttered the word ‘Swasd’ (5,) shall three 
times repeat, in the hearing of the persons attending the ceremony, these worda:—‘‘Say ye, 
(this is) an auspicious day for this act of adopting a son to be performed.” 

540. Then having uttered ‘Swast? and ‘kids? (prosperity, ) and repeated ‘Swasti na Jadra’, 

. he must make the Saakelpa: (6)—“To day of such and such Month and lunar date, I Sree 
(proper name) PDer-sarma (7), of such and such Gotra (8), by reason of being without issue 
(male,) as well as to propetiate Almighty God by liquidating the debts due to ancestors and 
being delivered from the hell (called) Pet (9), and also to continue my own lineaye, FE will 
receive & gon in adoption according to the ordinances of the holy Sages—Maan, Vrihaspats, 
Fashishtha, Shounaka, Purashara, ‘pod the rest, and according to the branch of the Jeda which | 
tullow.”—Having made this Sankalpa, and worshipped the Guru (spiritual guide,) he shall 
constitute Bradmanas his representatives to officiate in the ceremony. 

900, Next the Brddmaaa, constituted as acharyya, having purified the altar with — five 
gavyas (19), removed the impediments, and purified himself, shall properly place the ghafas ( earthen 
mugs full of water,) and according to his alahty worship Ganesha (11) and the rest, the 
planets, and Lidpalus (12), Prayepati, and Vishnu, aud having placed (conseerated ) the fire, and 
made the Charu (13) according to his branch of the Veda, he shall place (the latter) at lis 
luft. side. 

551. After that, the adopter, inviting his friends and relations, representing to the Sovereign 
(14), and going befure the giver in the assembly shall ask thus: “e@ive the son.” The giver, having 
repeated five Mantras (15)—VJo Jugyeaa, &c.,—shall say, ‘I give’, and vive the boy. And the 


1 > eee Peper 


1. A species of grass ( Poarynosuroides,) held so sacred hy the Hindus that their hands are thoupht 
to be pure while they. touch some of it, and no religious rite is perfect without it. 


2. The act of washing the mouth by repeating a manira as a religious cere mony. 
3. The second deity in the trinity of the Hindus, whose function it is to preserve the world. 


4. The nameof Mishaw considered as the deity who cxisted before all worlds and moved onthe 
waters of ercation. 


5. A beusdictory terin—Cood attend you! amen. 
G6. A resolution to perform # religious ceremony ; a religious ceremony of consecration. 


7. The general svrnuimc or titl: of a Brakmana is ‘Deva-Sarma’ or ‘Sarma, thatofa Kakatriya is 
bas and that of a Vouhya or Shkudra is Dasa. 


. See ante, page 710, Note. (9) Seo ante, p. 33, Note, also pp. 824, $26. 
10. Gavya is the produce of a cow (go: )—-the five gavyas are—milk, curds, ghee or clarified butter: 
cow-dung, andthe urine of a cow. 


11. Ganesha is the son of Shiva and Durgd: he is the God of wisdom and remover of obstacles. 


and is invoked by the Hindus at the commencement of all undertakings: by the term ‘and the rest’ 
is meant the clase of gods, five in number, of whom Ganesha in the head. 


12. The gods who auperintend the quarters of the universe : there are eight of them, viz: one at each 
ef the cardinal points, and four at the intermediate ones. 


(18.) An oblation of vegetable food. confined, however, to baile: scramum, moog ( Phaerolu® 
rungo./ and principally to rice boiled in roilk and clarified butter. 


(14. ) See the text of Vriddka Gotama, and the commentary thereon. (15) Sce page 986. 
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adupter repeating the Mantra:—‘ Devasyg-twd &c., shall hold him by both hands, and say: “| 
receive (adopt) thee for religious duty ; I receive thee for progeny ;” and shall once repeat thie - 
“ Sprang from the several limbs, especially from the breast, thou, my soul, art called son, mayest 


thou live for a hundred years !” 


552. Next, the adopter having offered a burnt-offering to these three masfrae of the 
kik-veda:—1.‘Yus-tcd rhidd? &e., 2.5 Tubhyamagne’ &c., $.\Somodadat’ &e., shall five times repeat 


the same, 


td 


553. After that, the giver shall repeat this mazéra :.*—Sprung from the several limbs, 
mayest thou live fur a huudred years: belonging to a different gafrat (general family, ) do 
thou be good to me and to thyself.” Next he shall say to the adopter: ‘Having legally received 
the son given by me according to the sacred law, support thou him as thy ourasad ( legitimate 


son of the body, ) according to justice and the ordinance of the law.” 


554. The adopter then, having repeated this ( mantra:) “1 anxiously receive thee, as | 
ought according to the tenets of religion, for religious duty, for progeny, and for the preservation 
of my race ; having ceased to belong to the gotra of they natural father, thou lelongest to my 
qutra: may good attend thee, mayest thou be always happy, and live long!” shall smell) the 
ead of the child. 


555. Next, having adorned the son with apparel, ear-rings, &c., the adopter shal) deliver 


him up to his wife, if he have one. 


556. After that, the adopter, having advanced with the son to the dcharjya, shall seat 
himself before the fire facing the south. And the dchdrjya, with the charu already prepared and 
kept, shall offer a hundred homas** to Prajdpati by repeating the mantra— Prajapate,” Be, and 
having finished the cdaru-4oma, he shall perform the mahd-rydrhiti-homa, and the soma to the 


Creator of the universe. 


557. Next, he shall perform with Urumbara § Samidh | a homa to Vishnu, and the ‘slayya 
hema to the deities worshiped. 


* A text of the Veda,» mystical verse or incantation, a form of prayer, a formula sacred to any 
particular deity. 

¢ See ante, p.710, Note. ~ See ante, p. 17. , 

§ A wild fig, Ficus glomerata. @ Sacrificial fuel. 

*° Homa, an oblation to fire, a burnt offering or sacrifice. 


ar4 


Ces BaBa—Mioyaiia (Big) Aracway 
HAC SY aAriygqyes AWracs fad Sy 
Utal fears fam afwety afacaa | 


at Ay afaa* ame ap as, Ay 
afaniage osufus afams Bees FF- 
Wee, Te],— 

‘eifa clase YR aecia BSq fauy afs- 


cafe, BYHUgwys aie yaict Soraya 
afany’ | Berifa—w. vb. ysl 


| BYE ZSYTSI 


7 ~~ 


FEC TA— ‘FR TH, BE Foa, @ mies | 
or. BRUISE faa utfs e caucaw! ard 
TIC® GML AYRRAA] AACS (A) G OD. 
aparece (F) yal shan, are FAT as 


e Hat BQ ea gas ay @ wBifs- 
sore (3) acy Bieta Brawl \—aHacs (B) 
facmagu: Byasfeice cotaa eqyém, wfy- 
sinaiiy yuetiuate fan satrs wTstz 
Aas fotai— ‘yar cafe’ —Fai afam ato 
Sayeca 1) owica Hat wiwi—‘ ca aca 


al Sortie Ay wees area wai, waw- 


wmIS OF VR Sorte lor vel sigres . 


BRS Can AY TSW HH Gal VARs 
SAU | SC — Tr ahs qiws as afe «we 


YS FSCS Weacus Bilan « fafroaes 
be Fie ABiayy G HSwiqry’ Foire 
VRCUHAH OAH CANA. Voitfe as-cay 


TA Me 1S slau i—wF b. y r0 | 


AHCNST- 8 H S YOST AS Ar; cBty 


FAA, G HMMS J yeas! Pore wey 
VHA Sow BAW" t—w. bw. a sy | 


qB-— YH GIFS UEC TRANCe (B) 
SVT 8 MHice (BW) faraway sina facaaq- 


ACM ATHPS cea Fase Byaatrea TH Hia- 
BUCH 109 Sarat 1 a 


BWawi-eA4 


CGyy SE—a Ptah Twa states 
ayant aay Saya fers, WH whe, 
“Se SATs | 

Sq] at afam® aya aofasis,—iay 


afafecauuius; wit afefesis, erxqi— 


‘alarates: aapaift BWR A vEPET | 
M1 yatta wyetias Be? | 
Sole i—H. bw. 7.90 | 

FSC SA — AA FOr TH Beare - 
PAS 1 VBP Mair yer tada> cawtta- 
TL 1 TEMS HYBy apatae (S) feat (3) 
pla t afss gaatwa orate couyena 6 | 


GBIAT HS THT VAC AEA (SB) wyse — 
| TRACT AcBion Armatr~p fartasss w 


diutaiiese SH KBCHIAIATSTSr | HTGs 


Faw AG 6 YR cwBlS acme wits 
i agedlinpettn cajacneafs omfert i set 


| —CHAAICGIS ALAA VwBtwrte 
Sure ote way oth asfamt ) Ssti—cewaay | 


wfayao | 
BH RCRHIO VE Bigg Peyeqg | TH 
fRfSaMRST ASW. FSV Bei 
serie atta fetta Ase | 
SEAT BAMA ES2H4l fAMTASs | TSIBH 


Qe) tea Ywracdgitosa 1 cntengway 


CSS Ss AVor mwleucrfs 1-H. ov. 
oe 


AEN SAc—! AAC SA AlsIM WS ALAS 


 CBTATIN | ASiaes F BH S TA GT aa AB - 
— rf eaie”’ 1—W. bv. a. >> | 


ee ee ee 


amai—qar afereia aQqiea (F) 
atofa facamy ( BW) Taran _ews atR- 


ferem ey YAMA TRANSSeQT ys. 


I 


sae 


mist 1a 


© a8 Fan fer wee wiicfers act woe Maier @ WeSD eats Herz care RSaz 


+ setsics fara --aew Sg aire | 


¢ wow wafers cues | 


+ Waza aes 


VYAVASTHA-DARPANA., un 


io, After that, the act (of adopting) being completed with the performance of the rites 
commencing with Shafyayaa fhoae } and ending with the singing Cealled ) (Piuieadersa,’ and 
the fata (a mark on the forenead) made with the as4 aftaeched to armed (ash rake.) the art of 


siving remuneration ( dekAecad i shall be performed. 


These nites and eeremontes are af present in use * there are also some other rites ardarued 


by the sages, as will be known from the texts suljoined, 


OT, Showmuaki, now declare, the best: adeption ‘One having no qiale issue, or Whose mile 


issue has died, havine fasted for a son,” &e—P Ch. Sect, TE § 8. 


Vroldha Gi fana:—* Having given two pieces of cloth, a pair of ear-rmes, a turban, a ring 
for the foretinger, toa priest relistoasly disposed, a follower of Vous, and thoreughty read in 
the Fedos. Uavine venerated the hing (a), and) virtuous Brahmanas OV, Wwanenddanarka’ Cur 


prepared food consisting of honey, liquid butter, and curds, )---D. Ch. Seet. Sere 


Botha bunch of sixty four stems, entirely of the aws4a grass, and fuel of the pafaedd tree, 
—aleo having collected these articles having earnestly anavited kinsmen (a) and telations 
having ¢ntertamed the kinsmen with food, and especially Bradwaaes Gs having performed the 
ries, commeneie with that of plactny the consecrated fire, and ending with) Chat of purify. 
ing the liquid butter, having advanced before the giver, let dum cause to be asked (hus: ‘yave 
the Ley’.—The giver, being capable of the gift, (should givet j to doin, with recitation of the 
five prayers, the initial words of the first of whieh, are Vo waagena? &e.-—CThe same anther 
continaes So Tfavive taken hime by both hands, with the reeitation of the prayer, commencing, 
= Porssya tod” Seo; having inaudibly repeated the mystical Invocation, —lagad.angidt, &e 
having kissed the forchesdof the child; having adorned with clothes, and so forth, the eon 
hearing the reflection of ason.? (The text continues :)-—CAccompanied with dancing, tongs, and 
henediet ory words, having seated him, iu the muddle of the house; having, according tu urdin- 
anew, olfured a burnt-offering of milk and curds, (to cach ineaatation, ) with recitation of 
mystical invocation (isefrdAridt,) &e—the portion of the Aib-rede commencing ‘(Tudddyanragne, 


-and the five prayers, of whieh the initial words of the first, are “Somedadul,” Ke, =D. Chi. Sect. 


If. ; O re & fy, 


Proddha Gautoet--" Let him then eause to be offered, as burnt-olf rings, an hundred oblations 
aformlk, with hamid teutter, contemplating on his mind, as the object. the Lord of created beings, 


* ‘ i ’ La 9 6 t . 
with recitation of the pavers "Praydepabrena-leaede tin ~ =I), Ch, Seet, Tg 46. 


Vovhishtha “A pereon being about to ulopt acon should take an unremote kinsman or the 
pearrelation of a kinsinand ; having convened his kinsmen (a, and anneuneed lis iitention do the 
king (a), and having offvred a byrnt-offering, with recitation of pravers denominated ‘Vythrits! 
in the middle of his dwelling.”"—D. Ch. Sect. TE. § 11. 


* Those are to be found in ths Dattaka-Didhiti, and ato the end of the eammentaricex on the 
Dattaka- Mimansa and Dattaka-Chandrikd. , 


t ‘Should give’ is understood.-- D. Ch. Seet. TT. § 6. % See. ante, p. 950 
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Boudhiyana propounds a special rule for the followers of the Tiffrrereda "We are about 
to explain the mode for the adoption of ason, ‘One about to adopt produces two piece. of eloth, 
x pairof ear-rimgs,a ring, anda’ pricst thoronshly read in the Vedas, a Wanel of sixty-four 
stems of the fusha grass, and fuel of the parae tree. Thea having invited kKiusmen cu), inte 
the middle of the dvelling, and having made a representation to the kine fats havane sat down 
by the direction of a Ardtaiea, in the assainbly; having erased ta be exclaimed, = Nuspieious 
day | benediction prosperity ': having performed the rites, eamrmencing with ther recitation of the 
prayver—‘ badedereg iis, —down to the places of the vessels far water: having advaneed before 
the viver, det him thus bee: (Give me this son.” ‘The other rephes give.’ He receives the 
etild (and saves) CL reeeive thee for the sake of religious duty: [adopt thee for offspring.’ 
Then having adurned him with clothes, the car-rines, and ring: having performed the investiture, 
and other ceremonials down to the kindling of a tlame of fire: having dressed the oblations, be 
offers a burnt-offeriue after hiavine reeited the ineantation an tle first chapter of thee dayar? cede 
commeuciny,—-“biivtied-Aridiehirint- manager ~-with the recitation of the sacrificial praver, as 

® 
vaivam subsite file veda, Se—he offers a durnt-offering., Nest havin performed the burnt 
racraments, where the pravers denominated ryried an: reenter): and that. desrennated Said fabri’ 
with other ceremonials, being comuleted, down to the bestowmes of an excellent eow, he prevents 


the fee Sy ine, Yours fare ) these two clothes, the Onr-TLOs, amd the rine Nhe Wasee?? 


a] 


ras “The king’ here sivnifies, the chief of the village, for the test of Pridad Goutiona recites, 


—having invited all kinsmen and the chief of the vdlage algal’ —D) Mim. Sect. Vo § 5. 


UWfPthe king be ata distance, (he should thas venerate ) the chief of the villagwe,—-for a test 


recites. “having united all kinsmen, and the chief of the village aleo’—D. Ch. Seet. PE & 


(1) Bratmanas., The plurality, meant by this word, is restricted tu three.-—The venerating 


of Brohmanas is witha view to their asking (the child in adoption. )—/béad 


(uj Kinsmen.] The kinsmen of the father and mother.* Relations —Supindas.{ The inviting 


of these is for the sake of witnessing.—/4id, & t. 


Y seo ante. pr 200 + See ante, Ip. 263, 280 
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557. Of the abovementioned ceremonies, the gift and acceptance are essentially necessary. 


As in the absence of both of them the adoption is totally void. 


558. The performance of the oma and the other principal rites is also essential to the 
completion of an adoption.* 


Since without the performance thereof the adopted is not vested with the full rights of 


TF. Itis therefore established, that the filial relation of adopted sons is oceasioned only by 
the (proper) ceremonies. Of gift, acveptanee, a burnt sacrifice, and so forth, should any 
be wanting, the filial relation even fails.—D. Mim. Seet. V. § 56. 


my) 


IT. Maan propounds a special rule, should the due form for adoption not be observed: “He 

who adopts a son, withont observing the rules ordained, should make him a participator of the 

hts af marriace: nota osharer of the wealth.” The meaning is; the marriage only, of one 

adopted without the form for adoption, is to be performed ; no wealth is to be bestowed on him: 

on the eontrary, in such case, the wife and the rest even sueceed to the estate : for, without 
the ubservanee of furm, his filial relation is not produced.—D. Mim. Sect. V. § $5, 46. 


HIT. dn ease no farm, as prepoun led, should be observed, it will be declared that. the adupted 
may ds entitled to assets, sufficient for his marnage—D. Ch. Sect. H. § 17. 


3o0, The non-observanee, however, of any of the unessential coremonies,—such as representa. 
trou to the king, invitation of friends or kinamen, and so forth,—does vot render the adoption 


invalid, nor even incomplete.t 


1. ‘Kinsmen,’ (aaddun)—his own and his father's and mother's kinsmen, Relations, (yayaten ) 


_—Sapendas. The invitation of kinsmen and the others is for the sake of their witnessing ja the 


® Should a son be adopted without the observance of prescribed form, his filial relation world net, 
he established. but he would be entitled ta assets sufficient to defray the expense of Jia dnarriapre, =. 
Sutherland's Synopsis, Head Third. 

+ The expression “2tdja" has been explained by commentators Lo signify the chief of the town 
ot villace, Ther seem however agreed, that the notice enjoined and the invitation of kinsinen are 
4 Is to the validity of the adoption, being merely intended tu give ygreater pubheity to 
litigation and doubt regarding the right of succession. Sutherland's Synopsiv, 


no legal oswentia 
the act, and to ubviate 
Head Third. 

Most of these rulea are general; they are not all imperative. The notice to the king may be 
dispensed with. —Culehrooke's remark. Seo Str. HW. L. vol. TH. p. oF. 


As to notiee to the dja and invitation to kinsmen, they are agreed not to be absolutely necessary, 
being merely intended to give greater nuturiety to the thing, #0 as to obviate doubt regarding the right 
uf succeasion.— Str. H. L. vol. I. p. 83. 
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samo manner as the invitation of the king: for, both terms aro confirmatory of this, in the senee — 
“they unite with ¢ dadhnanti” ) and “know (Jdsdadt,” ) as their own, the adopted persun,—D. 
Mim. Sect. V. § 9. 


II. “He who means to adont a son, must assemble his kinsmon,” &.—This is intended to 
show that a son known by kinsmen (to have been adopted,) shall take the inheritance, 
and perform the Sraddd4a and the like; and they shall not molest him. The notice given to. the 
king ts intended for the same purpose. —Coleb, Dig. vol. TIT. p. 2 '4. 


TIT. Note te the hing and eonvocation of kinsmenare necessary fora seen (or secular 
purpose,‘ namely, that the adoprer’s brothers and the rest. may know the name and class (of the 
rhild,} and so ferta, after thoroughiy investigating (all cireumstances. ) Por this reason (the 
purpose aot beme indispensable, ) affiliation is in some instances valid, even without this 


anrssentad part (ef the ceremony, y—Coleb, Div. vol. TIT. 248. 


Jecsinithr save O° The cllation to fire with holy words from the Fede ts an tarcesenteel 
par theeerremeagy oer tt tah at he defective, the adoption is neverthless valid, for no one 
aeimibe tiai dhe prinerad ft gtattained ifan unessential part be defective.’-—"* Tn like man- 
wer, choabd the oblotua co tire be partly omitted in consequence of inability (to complete it, ) 
the gacpton ie sometimes geod in haw, as marriage and the like are vahd in sinular circum. 
stants. ’— Pt ihe declared intention be expressed in these words, “TE give bim 4o you an a ron,’ 
and yfthe aeeepto.s itention be thus expressed, (Ltake him as ason,’ he becomes a son: nothing 
else is required =" Sines ne one has declared that fihation as null, if the oblation tu fire with holy 
words from the Fos. be omitted, the validity of adoption, by yift and acceptance only, without 


such an oblatien, ws fully proved by reasoning.”’—See. Coleb, Dig. vol. IID. pp. 244—2.5, 


Mr. Colebrocke remarks --"As to oblation to fire, the ceremony is preseribed 5 but the faet 
of its celebration may be presumed uo thers be no proof to the contrary.” Then he relies upon 
the fullowing dictum of Jagaraal/s-—oThe inadvertent omission of a ceremony would not 
invalidate the adoption.’ Apain. amongst his remarks accompanying his letter to Sie Thomas 
Strange, the learned gentleman observes that “the unintentional omission of seme part of 
thom by the adopter would hardly invalidate adoption, though the wilful omission of the 
whole by him misht lave that effeet: since the performance of the ceremony of tonsure or 
other nehts in the family of the adopter is indispensable to the completion of the adoption.?—Sce 
Str WH. vol. T. pp. 106, 130 

Sir, Thomas Strange, on the authority of Manu, Jagannatha, Colchrooke, Sutherland, and 
Ellis, observes: “There must be gift and acreptance, manifested by some overt act. Beyond 
this, Jezally speaking, it does not appear that any thing is absolutely necessary. And even 
with regard to the sacrifice of fire, important as it may be deemed, Ina spintual point of view, 
it iseo with recard toa Bréhmana only; according to the constant distinction, in the texts 
and glosses, upon matters of ritual observance, between Braimanae and other classca; it being 
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by the forraer only that the di‘ta-4oma, with holy texts from the Feds, can properly be performed. 
The other classes, and particularly the Sdédra, upon this, and other like occasions, perform an 
imitation of it, with texts from the Purdnas, And, aven with regard to the Brdakmanae, admit- 
ting their conception in favor of its spiritual benefit, it by no means follows that it is essential 
to the efficacy of the rife, for civil purposes; but the contrary is to be inferred; and the con- 
clusion is, that its validity, for these, consists generally in the consent of the necessary parties, | 
the adopter having at the time no male issue, and the child to be received being within the 
legal age, and not being either an only, or the eldest, son of the piver; the preseribed ceremonies 
not being easential.—Str. H. L. vol. I. pp. 83, 84. 


The first, part of Jugannatha's romarka, namely,—that the oblation to fire (soma) in an 
unessential part of the ceremony of adoption—appears to be maccurate; for when it im explicif{ly 
laid down in the Daftaka-Mimansdé and other works of paramount authority, that the filial relation 
of a boy adopted without the observance of the 4oma and other rites fails to acerne, and the boy se 
adopted does not inherit the adopter’s property, then the 4oma and other necessary rites cannot, 
upon the mere saying of Juganaatha, he unessential parte of an adoption, neither ean the adoption 
be complete without the observance of the same: (See aafe, pp. 992, 904.) 0 Ths other remark,— 
namely, should the oblation to fire be partly omitted, in. consequence of inability, the adoption is 
sometimes good in law,—seemse not to be correct in “every respect, inaamuch as of the several 
homas, only the Séfyavana (which isa supplementary one) ean be dispensed with: save and 
except that, no other Avma, necessary in adoption, can be wholly or partly omitted without 
leaving the adoption incomplete. And as to hia remark fast quoted,—namely, if the inten- 
tion of giving and receiving be expressed in the terms: ‘Ef give hin to yvouas a son,’ TT take 
him as a gon,’ he becomes a son, nothing else is required: since no one has declared that. filtation 
ignull if the oblation to fire be omitted,—it is to be observed that it has been conclusively tnd 
down in the Jdaffahs- Wimansd and intimated in the Maltaka-Chandrika, which are paramount 
authorities on the subject of adoption, and are followed in) practices ino preference to all others, 
that—of gift, acceptance, burnt sacrifice (oma, ) and so forth, shonld any be wanting, the filial 
relation end even the heritable naht fail, Consequently, the assertion that—no one has declared 
that filiation is null if the oblation to fire he omitted—ts contrary to fact. Besides, adoption 
is permitted on the principle that the adopted son is born again in the family of his adopting 
father, and this regeneration ean only take place by the performance of the religious rites 
ordained : thas much is) manifest from the following dictum of bis own: Birth eausced by male 
ssed and uterine ‘blood is one gronnd of filiation; the second birth, by tnvestifire or other 
ceremonies, is equally a ground of filiation, by whomsoever performed. When he who has 
prosreated a son gives him to another, and that child ag born aeain by the rites of initiation, 
then his relation to the giver ceases, anda relation to the adopfor eommenves: this birth 
eannot afterwards become null by his erroneously reverting fo his original family 2? (See Coleb. 
Dig. vol. TY. pp. 140, 150. )—Farther, had the mere gift and acceptance been sufficient to ostaldis hy 
the relation of the adopted ax gon to the adopter, then the non-performance of bus imitiatory 
ceremonies by the adopter would not have rendered hima slave, An adoption, therefore, 1 
eyaplete and valid net merely by giffand acesptanee, but by the performanes of the necessary 
rites, preceded by a lezal gift aad acceptance : should anv of them be wanting, the filial relation 
mast also ba wanting, as has heen justly concluded in the Daf/tka~Uiiansa. Thus Jaqannathas 
dictum that, save and excspt gift avd aeceptanee, nothing else is required (for the validity of an 
adoption. ) is quite erroneous, and ag such cannot he followed in opposition the doctrine laid dows 
in those two works, which are of paramount authority in adoption. 


The above isalso applicable to Mr. Colebrooke’s remarks, which are founded principall @ 
upon those of Jaganndfiz. Tt would seem that, at the time of writing them, the passages 
rontained in the Dattaka-Mimansd and Dattaka-Chandrika id not occur to the mind of 
Mr. Colebrooke, as otherwise he would not have followed Jaganndtha in preference to those 
paramount authoritics. : 
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After this, it is unnecessary to criticise the remarks of Sir Thomas Strange. The only 
one to be taken notice of is, that he says ‘the Datta-homa with the holy texts of the Fede 
‘can only be performed by the BrdéAmanas : the other classes, particularly the Shuédras, upon this, like 
other occasions, perform an imitation of it from the Purdnas.’ But although no other class than 
that of Brddmanas are allowed personally to repeat the holy words from the Veda, and perform 
the rites thereby to be performed, yet all those classes can, and do actually, employ BrdAmanae 
to officiate for them in the performance of such rites. Moreover, according to the Dharma-shdsira, 
as current in this country, it being necessary for the inferior claaser also to perform the huma lke 
the BrdAmanas, even the Shidras are, for completion of the religious ceremonies of great ‘eonse- 
quence, directed to have the Aoma performed by Brdimanas, as is evident from tho following 
passage of the Ja/taka-nirnaya : Vashishtha—Nor let a woman give or accept a son, unless 
with the assent of her lord. A person being about to adopt a son, should receive him having 
convened (hix) kinsmen, announced (his) intention) to the king, and having offered a burnt 
offering with recitation of prayers (denominated) VyarAiti in the middle of his dwelling.’— 
Here it being intimated that a woman may give or accept (ason,) and that Aoma should be 
performed in the adoption of a son, let it be known that there is no impropriety in her performing 
the 4oma through Brajmanas, just as (she does) when completing a voluntary religious ceremony 
(vratra,) and so forth;—na Skeédra also should act in jike manner.” By the assertion ‘a 
Shudra also should act in like manner,’ the Xshafriyas and Voishyas are a fortiori entitled to 
perform the 4oma through Bréhmanas, 


The author of the Datfaka-nirnaya, in accordance with the following text of Devala, is of 
opinion that there is no necessity for 4oma and go forth in the adoption for a daughter's son or @ 
brother’s son: “Joma, &c. are not ordained in the (adoption of a) daughter’s gon, and brother's 
aon: the same being valid by the verbal gift alone: this ig said by the glorious Yama.” <A text 
of Devala cited in the Dwoipayana Saraswati-vildsa. 


The following rites and ceremonies are also to be performed by the adopter besides those 
already mentioned :— 


560. If, however, the initiatory rites, which should have taken place previously, have not 
been performed, by the natural father, they are, in that case, to be completed, by the adopter 
even, on account of the indispensable necessity of removing the taint of the seed and womb, and 
for the sake of preserving the order, prescribed for the performance of the rites in question. 
D. Ch. Sect. II. $22. 


' 661. Ifa boy whose tonsure has been already performed be received i in adoption, his filiation 
must be completed by the performance of the Upanayana, &c. preceded by the pultreshli | sacrifice 
for male issue, ) in case of his belonging to one of the three superior classes, and by the perform- 
ance of the ceremony of marriage, in case of his being a Shtdra. 


$62. Should a boy who is above five years of age, and whose tonsure has not as yet been 
performed, be received in adoption, his filiation mast be completed, asthe case may be, by the 
performance of tonewre, &c. preceded by puttressts. 
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I. Filtal relation (to the adopter, ) of one initiated down to tonaure, under the family name 
of his natural father, being first barred~on the repetition of that ceremony, and the rest, 
such relation is exempted from the prohibition: and accordingly, since previous to the perform- 
ance of the tonsure, and the other rites, by the adopter, the servile estate of one initiated 
(by his natural father into that ceremony,) and of him, who has passed his fifth year, is 
intimated : after the performance of that ceremony, and the rest, (by the adopter, ) the filial 
relation is established.--D. Ch. Sect. IT. § 27. 

‘Sacrifice for mule issue, ] Since a person of the firet three tribes only is competent to perform 
thix, by such person the filial: relation must be completed, through the rites of tonsure, and the 
rext, preceded by «a sacrifice for male issue. But, by a Shadra, the same even, (is produced, ) 
through the rite of marriage alone.—Thus the Whole is unimpeachablee—D. Ch. Sect. IT. § 32. 


(a) The term Chiradi (ceremonies having tonsure at the beginning) being a eompound 
one, termed afadqunu sambiguana Gaherrthi, (not including what is. signified by the firat word ) 
rites commencing with that of investiture would be suggested for persons of a regenerate tribe ; 
but, for a Shadra, marriage would be implied.—See D. Ch. Sect. IT. § 26. 


Yot, if tonsure have not been performed (by the natural father, ) that also must be performed 
by the adopter: this is already expressed in the Vyavastha No, 560, 

563. The marriage ceremony of the adopted must. alke he performed hy the adopter; should 
he die or be unable to perform it, still at must. be performed in his name and gofra.* 

For, then the relation of the adopted, us son to his natural father, having ceased to exist, 


the adopter alone is his father, and the adopted belongs to hig gofra only. 


Mr. Sutherland has translated the word Sym,’ contained in the first paragraph of this 
page, by “renefition,” whence it appears fo be his opinion that tonsure should be again performed 
by the adopter, even though once done by the natural father :} nay, it: 1s plainly stated by him, in 
note x1f, appended to his Synopsis, that it must be so done. But it is not laid down inany of the 


Sanscrit works that tonsure, once performed (by the natural father, ) must. be repeated by the _ 


adopter.—On the contrary, the author of the Datlaka-Chandrtha, asserting the term chbdadi to 
be a compound epithet denominated afadguna sambigydna bahurriht (not including the meaning of 
the first word, ) means that rites having chuédé (tonsure) at the beginning, that is upanayana and 
the rest, must be performed. Aud the Commentator has plainly laid down that, on adopting a boy, 
whose tonsure has been already performed, the adopter will not have again ta perform his 
tonsure, but the upanzyana and other rites preceded by pugdresht:. Moreover, from the following 
dictum of the author of the Dafla-Chandrila—“ Since extinction of relation to the family ( of 
the natural father,) and 6o forth, ia shown, and as a text recites: Tet the father initiate his own 
gons,’—the initiatory rites even of the adopted, which are yet to be completed, subsequent to 
adoption, are to be performed by the adopter ; but those already performed by the natural father, 
are not to be cancelled,” (D. Sect. II. § 20,)—it appears quite clear that tonsure, once performed, 


* In the Dattaka-Chandrika the period fixed for adoption is extended, with respect to the three 
auperior tribes, to their investiture with the characteristic cords, which ceremony is termed spanayana, 
and is subsequent to that of tonsure, or chirétarana, and, with respect to Shudras, to their contract- 
ing marriage. But investiture in the one case, and marriage in the other, must be performed in the family 


of the adopting father —Mecn. H. WL. vol. 1. p. 72. 
+ See the first paragraph of this page. ¢ See ante, p. 176. 
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must not be annulled, and again performed by the adopter. Only, in order to obviate the fault of 
the tonsure having been previously performed, the adopter shall have to perform the puttreshts, 
after which he must perform the spancyana and the rest, as the case may be. And to this, it 
is not customary to repeat the ceremony of tonsure, if once performed,—and when there is no 
such custom, it can by no means be repeated, even if there were an ordinance to that effect, 
for immemorial custom is the transcendent law, approved in the sacred scripture and codes of 
divine legislators, and wherever it obtains it supersedes. the general maxime of the law.* The 
word ‘punah,’ used in the adove passage, is, therefore, a mere idiomatic particle, having no 
distinct meaning. It is not a matter of surprise that the learned gentleman, who could not 
actually know what the initiatory ceremony is, and was not acquainted with the mode of perform- 
ing it, should have made such a mistake as the above; but it would, indeed, be a matter of 
astonishment, were it to be followed by the //indue. 


SECTION X. 


MERIT AND DEMFRIT OF ADOPTED SONS, IN REFRRENCE TO THE NATURE 
OF GIFT, ACCEPTANCE, RELATION, AGE, FoRM, &c. 


HEAD FIRST. 


In reference to Gift :— 


264. The son given in adoption by both of his natural parents, or by his father with the 
mother's consent, is the best; next to him is the son given by his natural mother with his father’s 
consent ; the son given by his father without his mother’s consent ranka next to the above; the 
son given by his mother, when his father has died, quitted the order of a householder, or 
emigrated, is one inferior but valid. The adoption of the son given by his natural mother 
under any other circumstances, or by persons other than the natural parents, is invalid.t 


565. Should the boy, to be adopted, be an adult, his consent is algo requisite.¢ 


566. The adoption of an only or eldest son, even as an absolute dutfaka, is, accord- 


' See ante, pp. 803-—-305. t See ante, p. 932. 


t To render the adoption valid and complcte, it is nocessary that the person adapted should assent, 
er, being & minor, be given by a competent party. On the subject of tho legal ability to give a aon in 
edoption, some difficulty exists in extracting a consistent doctrine. The more correct opinion appears to be, 
—IJst, that the father may give sway his minor sun without the assent of the mother, though it is more 
laudable that he should consult her wishes,-2nd, that the mother generally is incapable of such gift 
while the father lives,—8rd, that she, however, on her husband's death, may give in adoption her minor 
son, and even during the life of that person, in case of urgent distross and necessity, (see ante, p. 924. ) 
A man, who had permanently emigrated, entered a religious order, or become an outcast, being civilly 
dead, would be regarded as virtually deceased.—Sutherland’s Synopsis, Head Sccond. 


Texte of law, indeed, are not wanting, pechinens generally the gift of a son against his will: but it 
seems a correct construction, that such texte merely refer to the adult son. A minor legally can bave 
no will —Jbid, Note VIII. 
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ing to the modern lawyers, valid, though immoral ;* it is, however, not so, according to the 
ancient lawyers. 


Indeed, none of the holy sages appears to have been of opinion that the adoption of an only 
gon or eldest son, as an absolute duttaka, should ever take place: on the contrary, from the 
text, “An only son, let no one give or accept, for he is 40 continue the line of his ancestors,” 


as well as from the following passage, “nor, though a numerous progeny cxist, should an eldest 


son be given, for he chiefly fulfils the office of a son, as is shown by the following text: “By _ 


the eldest son, as soon as born, a man becomes the father of male issue,” it is clear that gift and 
acceptance of an only or eldest son are strongly prohibited.*—The old doctrine must, therefore, be 


said to be in accordance with the intention of the holy legistators. 


HEAD SECOND. 
In reference to acceplance,— 
567. Ifa boy be received, by the man himself, for whom he is to be adopted, in conjunc- 
tion with his wife, or by him alone, in case of his being without a wife, such adoption is the moat 
laudable one; next to it is the adoption by a woman under her husband's authority ; the adoption 


made by her not under her husband's authority, but with the permission of any one else, 18 invalid.t 


“Cha may, having her hushand's authority, not otherwise."’ The answer is according to the doctrino 
of the Bengal school, but. the followers of the A{itakshara, in the Benares and Maharashtra schools, 
admit the widow's power of adoption, without authority from her husband, if she have the sanction of 
his kindred.-—Strange’s H. L. vol. Il. p.68. : 


As the husbind’a kindred may authorise the widow to make an adoption, (#eo note to Mitdkshard 
on inh. ch. I. Sect. 11,§9:) wherever the authority of the Vagyaneswara, Mayykha, and worka of the 
same school is followed, her son's sanction would no doubt be sufficient, Ig is otherwise in Bengal, 
where no sanction but the husband's can avail. A written authority is doubtless not indixpensable.— 


Colebrooke’s Remarks.—Sve Str. H. T. vol. I]. p. 72. 


The adopted must consent: but if, as usually happens, he is an infant at tho time, he is bound by 
the act of those by whoin he is so given.—Strange’s H. L. vol. I. p. 76. 


A son is also given for the purpose of adoption; this being done as an act of duty to relievo tho 
adopter’s distress arising from the want of male issue, no penalty is incurred: the assent required is 
found in the want of opposition ; for, itis a rule that not to forbid is to assent. ~Colob. Dig. vol. 11. p. 106. 


The filiation of a son given under the age of five rears is legally valid; his then utterance of consent 
would be taught like the speech of @ parrot or thelike; there is no authority for admitting, in judicial 
procedure, words spoken by an infant under the age fit for business: therefore, in ordaining that “both 
parents have power to give, to sell, or to desert ason,"' his sasent is required for the gift or sale, if he be 
acquainted with affairs, or adult im law.—Coleb. Dig. vol. II. p. 109. 


© See ante, p.988. Coleb. Dig. vol. III. pp. 242-272. 


t If it is contended, thon, that she may adopta son with the assent of the kinsmen even, it is 
wrong: for the term “husband” would become indefinite, and the purpose would not be attained. Now 
the purpowe of the husband's sanction, is that the filiation, as son of the husband, may be complete 
even by means of an adoption made by the wife.—D. Mim. Sect. 1. § 18. 
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HEAD THIRD 
In reference to relation, — 


§65. A brother’s son is the best, in default of him a sapinda of the same goéra, in his default, 
a sapinda of another gofra, on failure of such, a tinsman though not a sapinda, should be adopted ; 
and these are preferable to one another according to the deerce of propinquity: on failure of the 


above, even a stranger is to be received,* but he would be an inferior dattaka. 


669. The adoption of a stranger is not, however, invalidpeven though there were available 


a near relation fur the purpose.* 


570. That boy must not be adopted to whose natural mother and father the adopter or 


adoptress could not have been married without incest.t 


571. A danzhier's son or sister’s son may be adopted by a Shudra: such adoption, however, 


ia Dota laudable one. 


672. The adoption of one from a different tribe is in every respect. invalid.{ 


HEAD FOURTH. 


In reference (0 agqe,— 


573. The hoy alopted previous to the performance of all the initiatory rites, and initiated 
by the adopter in ‘all those rites, isthe most Jaudable; next to him is one received before his 
tonsure aswell as before the fifth year of his age; next in rank ia the boy adopted after the fifth 
year of his age, but before the performance of his tonsure; the boy reecived after tonsure, but 


before the primary season of his upanayaaa, is also a valid dutlaka, though not a laudable one. 


® Sca ante, pp. 16— 954. 
¢ See the chapter on marniage. — Bee also ante, p. 956. 


Srothers.7 From the masculine gender being used, it results, that brothers and sisters also, of the 
whole blood, are not reciprocally the adoptive parents of the son (of anv one of them: ) und this 
conclusion is confirmed by the mention of two terms (in that gender. ) Vriddha Goutama dcclares the 
eame: “In the three superior tribes, a sister’a son is no where mentioned (asa son. )"" The expression 
‘sister's son’ is inclusive of the son of a brother also. Hence this meaning is deduced, that a brother's 
son must not be adapted by a sister: for brothers only are mentioned to be adoptive parents (in the text 
of Manu, ante, p. $34.) —D. Mim. Sect. LI. § 32, 33 


$ See ante, pp. 922, 933, et ecg. 
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But -the adoption after xpanayana (investiture with the charactoristic thread) amongat the 
regenerate classes, and after marriage amongst the Séadras, is certainly invalhd. 


It is unanimously agreed that the boy adopted after the primary season for investiture and 
before the secondary season for it, even if valid, is an inferior one.—But there are two opinions 
with respect to the validity of such adoption. 


One of therm is this, that some lawyers hold that, in the Daltaku-chandrifa—wherein it: is 
laid down :—“af merely the rite of investiture be performed (by the adopter.) the fillation of the 
eon given, as son of the alopter, is completed,’—no distinction being made hetween the pemary 
and secondary seaxons for wpaaayauu, nor between an adopter of the same gofra (zeneral family 
er race) and one of a different gofra, acvording to it an adoption before investiture at the 
primary or secondary season by a person of the same or of a different gofra, is valu, 


The other is, that the rest of the lawyers, interpreting the text: “when indeed, the 
ceremony having tonsure at the beginning, and other rites of initiation fekdrddud aanskira, J 
are performed by the adopter, under his family name (gofra,) then only sons given and 
the rest. are issue: else they are termed slaves—whether he be one whose initiation (that is 
investiture, ) has been completed.* or one whose pupilage Csdaisdara ) has parsed,” to mean 
this, “if, ia (he adupter’s orn gafra, the initiatory rites having tonsure at the beinning, and 
the Test, ar the anvestifure of a son. to be adapted asia difltaha are performed, orf he print his 
pupilage, that is, the primary season for investitures (still) he becomes a ron, else, (that is, af 
these take place ina different. gefrr, and still the bovis adapted. he does not became a son, 
but) he is termed a slave,’—conclude that, if the nataral father and adepter be of the same 
gotra, then, even if those ceremonies have taken place in the fanuily of the natural father, they are 
virtually performed in the family of the adopter: consequently, a hoy adopted after passing the 
primary season for investiture shall be a valid daftiada, of received by one of has own gutra, but an 
invalid one, if adopted by a person of a dilfurent gefra,  Parther, the phrase: —finvested with the 
characteristic thread wader the fewily name of the man himself’.--being used, in the following 
text of Vashivhths:— Spring from one following a different. sfat24 (tranch of the Padus, ) the 
given son, when invested with the characteristic thread, wader the faaily wome of the man himeelf, 
according to the form preceribed by his peenliar shatsa, becomes participant (of the duties) 
of such «fatha’—they infer that. the investiture alluded to in that test is meant to be 
performed by anadopterof a different gofra; and then, from the following exposition Cof the above 
text) containsdin the Duff atueehindeita—Out this must be understood in respect to an ae 
tion taking place within the primary season for the rite in’ question, which extends to the 
eighth year, otherwise, (in the ease of adoption after the expiration of the season, ) the capacity 
of having been ablo to perform that rite, during the principal season, being wanting, there 
would be no ability forthe same ata secondary season, the rite would remain unperformed,”--- 
they conclude that, when a person is to adopt a son froma different gofra, he mart receive him 
before the primary season for the wpancyana, as in that ease he is entitled to perform the rite, and 
not in the case of alupting him affrr the expiry of that season, and when he ix not entitled 
to perform hia wprmevina if he were reecived after the primary season 5 a furfirs then, le ix not 
competent to adopt such a boy after the expiry of that season, since an adoption in not. complete 
and valid without the performance of that ceremony: but as the prohibition i question does 
not apply to an adopter receiving a son from his own gatra, he may receive him even after the 
primary season for his epimayana. Thus, according to the latter opinion, the adoption of a bov 
from a different gufra alter expiry of the primary season for upanayana ix invalid, but that of 
a boy from the same fra ia valid even after expiry of such period, provided the adoption take 
place before the secondary season for the upanayana. 


® Some infer from this text that a boy of the same gofra may be adopted even after the perform- 
ance of his upanayana, as in that case the ceremony is virtually performed in the edopter’s own gotra.-—- 
But when it has been especially ordained that filiation of one adopted shall not accrue unless the 
ceremony of upanayana is performed by the adopter or in hisown name, and when it is not custom- 
ary to adopt a boy after his upanayana. then the text in question, whiqh is ageneral one, cannot 
au e the especial ordinance, and be followed in practice in spite of it. 


80 


aa 


Jeon 


Tagl-w%q | 


ony aye | 


frutizacz- 


C98 ANGTHES Sq AHA ALF 
WY avysy;, tnraciy Bee Ws « 
HB BES FBP eras; eoqacéa 
HN BPFH YeH* LYS ARI LAT] TUF 
Acuye sas FsTH AMG; Frere 12 
gery Vorancay aUsieng aces BAYS Aary- 
Em, SHAS VAS Vtancay cnNesarsraca 
Vrs gurant | wet ta fewage se 
faatcey ota TUeGs YAS eica aire | 


coe Awasfenty Vora Ba eBeaA 
HEX Blas ST AI | 


cay aunts fates tty fer Its wal. 
festa) ay, caaer faxtcetotqe vast} | 


C44 GSTS Aj HHT TF ATMS Was 
TNS Vecq AGA cttem @ TCA rats 
yay wigas Virarqayls argta sfaca 
CANE YH VI, AHA WA UTI 


ee WlvA ACH SAcal caqq faatz 
meveta fara (Yay faq) ST I—W. 5. 7. 901 


I> VE RYT AyrH we fafys 
RVILS Gel wWigataeny afsee aya,— 
CBTT CHYYACHA @ ESTA YR Utyariae 
wera facay ate oF facta | 


fuatfracy— 


C48 AVA PSMA GicaiTe ss LAs: - 
ABATHIS ATS ICS ANA FSETS arey- 
BA, AVTTHIS HA. VES Aa yas 
ARS SVHY! ABs, ESTSAtTSAr* gohy 
Vrqraqestasrecy Brass Tass, 
SABA WS Branacasrageys Bor 
TreStursmst | Sse vge faraway faztete 
HAR CHA TAG wiftegs | 


e4e afenefentityortatacy weet a. 
fargtsate | 


eq autafamate sttrafea gy gate 
aT uatMatal, corre faatcertpeqa ster | 


C49 FBS? VCSIMaceh] A CAS 
BU A AVNycttea atfas yeahSyaee Se 
anata AVaweiasaits Preycal Sale, ware 
WyAg | 


eae rudy Sutft faaie wete ata: 
CHEATS I—H. BF. BY. HI 


TWD VERS SAWUAT awefafesres Sy: 
wm TTTTIeTiot AYA —cwITAL CaN 
YoU GFN YH G Bigainecy a fara 
Ris facstae | 


WHF WAVAty acs iyerias ge aaica E,—ealic was @ sABoty wey aricw 
Buen at YH —ars afsafe exifecr wry Es, Ba Fotsaca tals atars ae 
wferfg faa oq worst velo ekexe UTginiads fee wasofest, aw sis 
were Qae HAS a LTH VE WH SCACa EHTFAL VOT UH UTGVIN Uy ai | WSI— 


W. B. Hf. 38, 94, 98, 8 201 


owtcuratw Ace cols, neraere Yate: Biafs atecals freer: yaeGss i—wadte coe 
Gea TACT COE MUA TAMeZ CBR BSE WE cwR TL Brawcag Acw peters Vez, Fu ehigAtty fest 


RT i—¥, uh. Beas 


$ aBe TE oteare cheater Vora freve viel fires elaice etal TVsy | 


VYAVASTHA-DARPANA. 1010 


HEAD FIFTH. 


In reference to ceremonics,— 


674. The adopted son initiated by his adoptive father in all the initiatory rites is the most 
laudable; next to him is the boy received before the fifth year of his age and initiated in tonsure 
by the adopter; next in rank is one received after the fifth year but before his tonsure,® and 
initiated by the adopter in that ceremony preceded by puttresh: (sacrifice for male issne;) tho 
boy adopted after tonsure but invested with the sacred cord ™ the primary seuson ordained 
for it is neither superior nor inferior; but one adopted after that season and invested with tha 
sacred cord in the secondary season, is an inferior one.t—The adoption of one of a regenerate 
class after that time, and of a Séw fra after marriaze, is invalid. 


574. An adoption is not rendered invalid by the non-performance of an unesscntial 
ceremony, 


576. But should any of the essential ceremonies not be performed, the boy so adopted is 
incapable of inheriting the adupter’s estate, but entitled only to wealth sufficient for his marriage. 


577. Should a boy be adopted after his tonsure, or after the fifth year of hia age, his 
adoption is to be rendered valid by the performance of the upanayana and the rest, preceded by 
putéreshti,in the adopter’s name and family. 


ad 
675. But, by a Shudra, the same even (is produced) through the rite of marrriage alone.— 
D. Ch. Seet. IT. § 32. 


579. Whatever has been said with respect to an absolute datlaka, the same is also appli- 
cable to a dwydmushyayana (son of two fathers:) the only difference that exists is, that an eldest 
or an only son is not prohibited to be a dwydmushydyana. 


According to the Datlaka-mimausa an adopted son may be a dwyamushyayana in two ways, 
that is, he becomes a dwydmushydyana if there be an agreement between the natural father and 
adopter to this effect: “this shall be a son to both of us;” and he becomes a duyimushydyana when 
received after tonsure, even if there were no agreement to the above effect. According to the 
Dattaka-chandriké, however, whether his tonsure be or be not performed in the family of his 
natural father, hedoes not become a dwydmushydyana unless sdopted with the above agreement.— 
See D. Ch. Sect. II. § 24, 34, 40, 42. 


© Bome perform tonsure in the. first year (of a child's age, ) some in the fifth, some in the third, 
and some with, the spanayana : this alternative is in accordance with the family castom.—Commentary 
on the Dattaka-Afiminea. Sans. p. 59. 


¢ Bee the remarks upon the mpaneyena in the secondary season, as confined in Hap Fouzrn. 
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SECTION XJ.—Tue Errects or Aporttoy. 


580, An absolute daftaka, properly adopted, ceasing to belong to the gatre 
(race or general family) of his natural father, becomes a member of the family of 
lus adopter, and represents his legitimately begotten son ( ourasc, ) and the duties 
and rights of the owrase son devolve upon him.* 


6 
Consequently,— 


531. He has no longer a connection with his natural parents and their fatuilies, 


and the reciprocal duties (a) and rights (i) also become extinet, 


(a) By ‘duties’ os here meant the contracting of impurity, the performance oT vbsequies, 


and so forth. 


(i) By ‘richts’ is meant the title to inherit and the hike. 


$82. The only relation which still subsists is that of sapida by the body, that 
is, through consanguinity ; and it ison account of the existence of this relation and 


so forth that an adopted son cannot marry in the families of his natural parents.t 


* The legally adopted datéaka, or gon given, in all cases ix invested with every filial right, in 
respect to his adoptive father, of whose family he becoines a member. The dattaka alopted sun 
ceases to have any claim to the family or estate, and ia incapable of performing the funeral rites, of 
his natural father, except, whbre affiliated as a Droydmushydyana, or aon of two fathers. ‘The adopted son 
eannot marry avy kinswoman related to bis father and mother, within the prohibited number of degrees, 
aa his consanguineal relation endures: nor can the son of two fathers marry in the general family of either. 
The adopted son not only inherits of his adoptive father but likewise, lincally and collaterally, of the 
near and distant kinsmen of that person. He likewise represents the real legitimate son, tn relation. 
ship to his adoptive mother, whose ancestry arc his maternal grandaires. - Sutherland's Synopsis. 


Head Fourth. 


The adoption being once completed, the son adopted Joses all claim to the property of his natural 
family, but he ia estranged from his own family partially only, For the purposes of marriage, 
mourning, &c. he is not considered io the light of a stranger, and the prohibited degrees continue in 
{ull force as if he had never been removed. His own family have no claiin whatever to any property 
to which he may have surceoded ; and in the event of a son so adgpted having succeeded to the property 
of hia adopting father, and leaving no issue, his own father cantot lezally claim to inherit from him, 
but the widow of hia adopting father willsucceed to the property. He beeomes ( with the exception 
above noticed ) to all intents and purposes a momber of the family of his adopting father, aud he 
succeeds to his property, collaterally as well as lineally.—Macn. H. L. vol. 1. pp. 69, 70. 


The above two rematks do not appear to be correct in every respect, since in impurity also 
the dattaka son is estranged from the family of his natural father; and he is prohibited to marry 
not only within certain degrees in the family of his natural father but totally in that gotra.—See the 
Section on Marriage, and the clause treating of impurity. 


Adoption being a substitution for a son begotten, its effect is, by transferring the adopted 
from his own family, to constitute him son to the adopter, with a consequent exchanye of rights and 
duties. Of these, the principal are the right of succession to the Adopter on the one hand, and the 
correlative duty of performing for him his last obsequics, on the other.— Str. H. L, vol. I. p. 895. 


t See the Section on Marriage, and the clause treating of the sapinda reffftion. 
. 8] 
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I. Manu says: “a given son must never claim the family and estate of his natural father. 
The funeral cake followa the family and estate: but of him, who has given away his son, the 
absequies fail.’—It 1s declared, by this, that, through the extinction of his filial relation from 
rift. alone, the property of the son given, in the estate of the piver, ceases; and his relation to 
the family of that person is anntlled—D. Ch. Sect. II. § 18, 19. 


II. But, although, by the text of Afuny, (above quoted, ) connection with the family of the 
natural parent is annulled, what proof is there, as to the connection with tho family of the 
adopter being established ? On this point Fridat Manu declares;—“sons given, purchased, and the 
reat, retain the relation of sapinda to the natural father, as extending to the fifth and seventh 
degrees ;* like this, their general family, (which 18) also that of their adopter.’—Tho relation as 


sapinda, of sons given, purchased,and ,the rest, to the natural parent, continues: by gift and 
40 forth even, that does not fail; for, by reason of continuing in connection through containing 


portions (of the natural father,) it is not possible te be removed while the body lasts. By 
this it is declared, that the relation of sapinda in question is the consanyuineal connection only, 
and not connection by the piada or fanerakcake ; for, that this latter is barred, is shown by 
this passave,—‘of him, who has given away his son, the obacquier fail.” Anticipating a question 
aa to the extent of this relation as sapinda, the author adds,—‘extending to the fifth and to 
the seventh degrees,* &e.—D. Mim. Sect. VI. § 9, 10. 


I. Therefore, not being otherwise inferrible, the relation of sapenda, in the peculiar family, 
(kula) of the adopter, as founded only on expresa texts of law, must be admitted: Thus it is 
declare]. The relation of sapinda is of two descriptions; through consanguinity, and connection 
by faneral oblations. Of these the relation of sapinda arising from consanguinity, being obviously 
barred in the case of the adopted son, Hemadri has determined the relation of sapinda, of sons 


given, and the rest, in the family of the adoptive father, as extending only to the third degree. — 
D. Mim. Sect. VI. § 32. 


The consanguincal sapinda relation is as follows: “The relation of sapinda is by connection 
with (or by containing a portion of) the same body. Thas, the son, having sprung from the 
body of hie father, has the relation of sapinda (through consanguinity) with his father; so 
also with the paternal grandfather and the rest, there existing consanguinity between him and 
them throngh the father. In like manner, having sprang from the body of the mother, he 
beara the relation (of sapinda) to her, also to the maternal grfndfather and the rest, and 
the mother’s brother, sister, and the rest, by reasonof consanguinity through the mother ; so 


* See the clause on the eapinda relation; and ante, pp. 712—7 16. 
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also the father’s brothers and sisters and the rest (by reason of consanguinity through the 
father: ) the wife commencing to be of the same body with the husband, (bears the eapinda 
relation to the husband:) the brother and brother’s wife likewise commencing reciprocally jp be 
of the same body, are sapindas by reason of springing from the same body. Thus wherever the 
word ‘sapinda’ (is used,) there consanguinity must be known to exist directly or indirectly.— 
Milakshara, Acharkanda, Sans. pp. 5, 6. 

553. The duydmushydyana (son of two fathers) becomes a member of his 
adopter’s family, continuing at the same time to belong to the gotra (race or gencral 
family ) of his natural father; and his relation with the family of his natural mother 
also fully subsists, notwithstanding the creation of his relation with the family of his 
adoptive mother (a).* 

554. The offspring of an anitya duydmushydyana, however, do not belong to the 
two gotras, but only to the gutra of the natural father (of the deeydnush ydyana. )t 

(a) Here by ‘adoptive mother’ is meant the wife of the adopter, whether or not she joins him 
in the adoption or adopts a son by his authority; but, where there is more than one wife, there 
she, of them, who joins the husband in adopting a son, or adopts one under his permission, ix really 
the adoptive mother, and no other wife of the adopter, becauso she having especially received 
the son in adoption, and thus being actually the adoptress of that son, another has no claim 
to be his adoptive mother, but only to be held as his stepmother. If, however, the adopter 
receive ason singly and not in conjunction with any wife, then all of his wives are equally 
the adoptive mothers of the adopted, because they, having commenced to be of the same body 
with their husband, become, as o matter of course, the mothers of the son adopted by their 
husband. 


Ciacse First.—On THe SAPINDA RELATION OE A DATTAKA SONS 


555. The dattaka being the substitute for the legitimately begotten son 
( ourasa, ) the persons related to the adopter as supinda, sakulya, samdnodaka, and 
swa-gotra® bear respectively the same relations to the dattaka; and the father, 
grandfather, and great-grandfather of his adoptive mother are related to him as 
sipindas. 

556. Where the son adopted was not originally a sapinda, there, in that caso, 
exists between him and the families of his natural parents only the relation of 
sapinda by the body or through consanguinity, and there is created between 
him and the families of his adoptive parents the relation of sapinda through 
oblation-cakes. 


® The adopted may retain filial relation to his nataral father, in which case ho is called duydms- 
shydyeac, or the son of two fathers —Sutherland’s Synopsis, Heap Firra. 


+ Soe ante, pp. 960—064. ; t See ante, pp. 784, Nate. 
§ The word piads signifies cither the body or a ball of rice, &c, presented to the manes of the 


deceased : the word eapinda therefore may denote either one consanguincally related or one connected 
throazh an oblation of such funeral ball or cake. See ante, pp. 283—25. 


{ See ante, pp. 283—289. 
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_ 557. In the case, however, of an adopted son's having been originally a sapinda, 
his sapinda relation with the family of his adoptive fathor is through c nsanguinmity, 
as well as through the oblation-cake ; that with the family of the adoptive mother 
is through the oblation-cake, and with the family of the natural mother is through 
consanguinity. _ 


558. The sapinda relation of a duydmushydyana with the families of lus 
natural parents is both through consanguinity and the oblation-cake, that with the 


family of his adopter—in case of his being originally a sapinda,—is of both 


descriptions, otherwiso through the oblation-eake ;and that with the family of 


hia adoptive mother, in either case, is through the oblation-cake. 


® 


559. The relation of saninda by the body or throuch consanguinity extends to 
the seventh degree in the family of the father, and to the fifth degree in the family 


of the mother or maternal grandfather. 


“With the kinsmen, on the side of the father, viz. the proereator (ijt) beyond the seventh 
degree; and with those on the mother's side, beyond the fifth, &e-—Goufama. Here the word 
vist (the procreator ) 18 used, for the sake of comprehending every one, even the natural father 
of ason given and go forth; not merely the natural father of the son of the wile: for, a text 
of Banu, declares, “as for these, denominated from the context, sons though produced from 
the seed (enya) of others: they are (sons) of that person from whose seed they severally sprung, 
and of no other.”— They are sons of that person’]—This decluration, that they ure sons, 18 
for the sake of propounding the connection of sapenda (by the body,) and not to establish filial 
retation.—D. Mim. Sect. VI. § J1—15. 


560.°A dattaka son's relation of sapinda though the oblation-cakc extends to 
three degrees,—the ancestors who cat the remains of the oblations wiped off with 


kusa grass, being disappointed (in the pdrvana sréddia performed by a dattaka. ) 


I. Of the absolutely adopted son, the relation of aepinda, in the family of the adopter, 
consisting in connection hy funeral oblations, extends to three degrees: in the family of the 
natural father, arising only from consanguinity, it extends to seven degrecs.—D. Mim. Sect. 
VI. § 39. 


II. “As many as there may be degrees of forefathers: with so many, their own forefathers, 
let sous given, and the rest assoriale (he deceased : in order, their sons with two forefathers, their 
gtandsons with (samem) one, (should do) the same.—The fourth degree is excluded. This 
(relation of sapinda) extends to three deyrees,”—-Karshndjint. See D. Ch. Sect. IIT. § 19. D, 
Mim. Sect. VI. § 28. 


Vyavastha. 


Authority. 


Vyavastha. 


Authority. 


CeCe Ome 


arate | 


2090 


Be aait—ayatie yaers aelotir 
frwinl wee Bax ay wigarian weer Stel- 
cua. Us forget, feral wr eta, os fig- 


‘ act afow catwa (adic afer) afaer 


HUT ay yopsifa Sar oem Sretewa fos 
frstaz @ aftsins—ak fea, wee BrcA 
Stetewa ado, forvine @ atfraqe—ak 
fea, aizaiag secy Crztcra waatfa fea, 
@ afeqerety fex—ot oa) arm Wyss 
TGS MIM Tieial frycwasi, wecsa AH 
ag s xfor dagcne Srzicwy creas y—Val H- 
fae eBaice |—wgeesa You wecay Aft Gy- 
#40 SiBig @ afSavsig @ Stata for fry 
MBCAY ACT Yeug AVS sfara, oR At TScFA 
crea Aes 8 fs we wta afew e TBAsIz 
FHBYSIACIA ACM) OTST ALS ACTS AVN 
fowl atega afese wsafagaften afaca | 
Bye yar foracmeT —F. v. Y. RO, 29 | 
‘cq RSs GS MIAH YH Witty Ves Ty, 
Bieta fafeottaratal ctigate ey, afta eq 
a1? i—aetty Bere Tie kere west 
fafentmagtal ctrastit ey, yy BracrA 
afer gS UM al | AetieHs Af asl Brorfe a 
VSMCS Haettan BEcw AS sincws Zoster 
mirage, Fx aT i—ak cx 7eq cus zo Bey 
Bax yareaa wteyefas afstasl ax. 
face faraus ata afteage wetstcal- 
sife afucara, fag Ba UHACY ALA 
aftael facaws AT I—w, FF, LO— ae t 


ty HAG CY CH eee Payefas 
nforas| SH etary ca? cas We 
ste afr areacy wiser, faatce ay — 
FaqtCe BASH WAR MBA Fems Ate- 
sees afew, aie anise ary 


—ortala gears ttecnetes Ayes | 


2xitaw fete erga a5, fos 7¥- 
mtutae Cfastas forgotce atecolsfas @ 
ATSITEKcw otimcisfes—Tetce capa wy- 
ANE AIT I—e, BH, 91 | 


WeEe-u%e 


BALI —TVSTI NBs CaHSigT ec aifz. 
a@attae fry ate Gacy SSG WTA, 
wiry a outays foryatt—as, a u— 
SraHfSr AE cwate catwar aAtaar Fyn, 
SH APS AA AAT AAy— ss ory for aire. 
Sforetrergys, HESCY—BLape wary foreas 
AASTAS HTS, STACY — Seas tye 
Sears qainsgy Ve a ;—awye wesry 
ASGECS AACA CAL CHIBGL. WIHT 
afr dyaacan for cericng Vetryiafe aifrree | 
WSS YRy yosrfaagt  weafe. 
Hal SrPHH_ ate MATL AMT WTS ae 
FUT OID ASFA CHS TEBafs sohqure 
qerge Pargsate Zaye scar acsy aye 
forcafs atacea Bae. AE Geaforgnforaas 
FU 1 vytyeca cama” ry. 6.97, 
29, 28 | 


ay TarHwaar—aeteay Fel ct ye. 
eRryings WSs fafeai cttawr ate a 
atfor are fattacs’ i—acntcay acuT Bw afet 
wesinenl fafutas cata’ wars, ray coy 
atforer cateeturcs, acaicaaioe at feten- 
AACS) Hacrteay Foate aAtforertycafe- 
fafw’ i—wy yatares atecoies atforei- 
ace) faces: atfetgierge wettest 
bife aifecauss a, Ty AtNTATSS atfrtar- 
facayase ,—BH WAMSBIE 1-H. 5. 7. xe! 


evo aa wa Y facie les aifieryee 
TATE GE AMHARIC CHUL, ATC 
aft,—quey BWasgaze qepprcwals 
mecha afar, ase WaATyaTe 
aeargcerefs atecstrayfepars | 
ferry tase atfetargergance, fey 44- 
attain stfrarfaws forgorcs atecofeet 


atetrertce ctiecninacels a stetrgett- 
fe: I—F. 5. of. Ry I 


VYAVASTHA-DARPANA. 1020 


This is the meaning of the text,—according as the deceased adoptive fathers may be sons 
legitimate, adopted (absolutely, ) or of two fathers: as many degrecs as there may be of forefathers, 
three or six, with so many, let sons given, and the rest, associate them ;--that is, connect by 
admixture of funeral cakes—Of the cases in question, where the adoptive fathers are real legiti- 
mate sone (the forefathers with whom their association is to be made, ) are three, viz. the futher, 
paternal grandfather, and great grandfather; where sons adopted absolutely, three, viz, their 
adoptive father, grandfather, and great’ grandfather; and where sons of two fathers, six, viz. 
their natural father and the other two, and their adoptive facher and the other two. And 
thus it is intimated that those, who are the revered objects, contemplated ata pérrana rite, 
performed by the adopted son himself, are the same at the sapiadidarua ceremony also, celubrated, 
for the adopted son, by his own son: and the sons of an adopted son, should perform his supigdi- 
karna, with his adopter and two out of the three forefathers of this latter. And in the samo 
manner, the grandsons of the adopted son should perform the same-—that is, the association of their 
own fathers,—by admixture of funeral cakes with (for ‘sama’ is used by Karshadjini, in the 
sense of this preposition,) the adopted son, the adopter, and one out of the three forefathers 
of that person, viz. the fatherof the adopter. The fourth degree is excluded.—D. Ch, Sect. 
III. § 20, 12. 


“The sons given, purchased, and the rest, who aro adopted from those of his own general 
family, by observance of forms acquire introduction into the fumily (of the adopter )»-—But the rela- 
tion of sapinda, ie not included.” The meaning is—sons given, and the rest, though adopted from 
those of*his own general family, by the observance of forms only, participate in the family (of 
the adopter.) But the relation of sapinda is not established in them: and such relation not 
obtaining in those belonging to the same gencral family, of course it cannot subsist in those of a 
different general fainily. As for this text of Vriddhsa Goutama, it is prohibitery of the relation 
of sapinds extending to seven degrees, which might be inferred from analogy to the real legiti- 
mate son: or, it bars the impurity for ten days, and so forth, arising from the relation of aapinda. 
—But, it does not prohibit totally such relation, on account of the several texts, before cited—D. 


Ch. Sect. IIT. § 26. 


561. But wherever the relation of sapindc is said to extend to three devrees, there 
the same must be understood to be applicable to tho ceremony of sapindikurna, and 
not to marriage, in which such relation extends to the seventh degree in the family 
of the adoptive father, as well as in that of the natural father, and to the fifth degree 
in the family of the adoptive mother, as well asin that of the natural mother. 


The relation of sapisda in question dogs not apply to marriage, but isan universal relation, 
uf that denomination, predefined og extending to the seventh ‘degree in the line of the father, 
and to the fifth in thatof the maternal grandfather.—Thus there is no inconsistency.—D. Ch. 
Sect. IV. § 9. ; 
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Cravsz Seconp—Own rercriry. 


562. There is no reciprocal impurity of the absolute adopted son, in the 
family of his natural father.—D. Ch. Sect. 1V. § 1. 


For, relation to his family, and the presentation of the oblations being barred, the extinc- 
tion of uncleanness is an obvious consequence.—JLid, 


The above Vyavasthé, however, relates to a son adopted from a different golra (race or 
gencral family.) Consequently,— 


563. Where a son isadopted from the adopter’s own gotre, there exists reciprocal 
impurity, for three days, between such adopted son and those belonging to the 
gotra of is natural father. 


This, neverthless, is on account. of the fumily of the natural father belonging to the gofra 
of the adopter. 


664. There is reciproeal impurity for three days between the adopted and his 
adopter's family. 

“On occasions of birth and death, impurity for three daye is ordained for him, who, whether 
of a diflerent, or of the same, general family, by the will (of the adopter) ix initiated and 
adopted.”-—-So also, exeopting the lexttimate son, on the death and birth of the son of the wife, 
und the rest, a general impurity, lasting three nights, always (a) takes place in every tribe: this 
is a settled point.”—Pardsare, YD, Ch. Sect. IV. $3, 4. 


(a) ‘Always’} Subsequent even to the investiture of the characteristic thread.—~Jhid. § 5. 


As the relation of one, though of the same general family, to the family of his adoptive 
father, is attained throgch the observanee of form, after the previous extinction of relation to 
the family of bis natural father; there is no distinction between an adopted son of a different 
general family, (and one of the same.) Therefore, the uncleanness for three days, propounded 
in the text in question (indifferently for either, ) is even proper.—D. Ch. Sect. VE. § 5. 


“The son given, the sun self-given, the son made, as well also the son purchased, and the 
deserted son, who are always to be cherished, belong to a different family, present distinet oblations 
and perpetuate a different lineage, and, on occasions of birth and death, become impure for three 
days.” (D. Ch. Sect. IV. § 4.) By this text of Bradma-purdna, as well as by the text of 
Pardsara, cited, the extent of impurity in the case of a son being adopted from one’s own race 
and sapinds relations, not having been defined, sagacious lawyers hold that impurity, in that 
cage, is to extend to the full period.* 


Others, however, do, in a general way, declare that impurity, in that case also, should be for 
three dayst. 


. cele period of impurity Hs as ordained iu the following text:—A Brdékmana bocomen free 

rom impurity after ten days, a Kehyatriya after twelve daya,a Voiskya after fifteon da 

Sheédra after one month. / ee : aad eee 
{ The first opinion seems to be consistent with the intent of the law, becauso if an adopted son, 

received from one’s own gotra and from amongst his sopindes, remain also impure for three days, then 
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565. For as many days as impurity is contracted by a dattaka or given aon on 
the death of a particular person, for eo many days does that particular person contract 


impurity on the death of the datiaka: such is also the case with the dattaka's aon, 


grandson, and the rest. Sorthis.is the sum of it:—the offspring of a dattaka and 
the family of his natural father contract no impurity on the birth and death of each 
other. The adopter, his father, and paternal grandfather contract impurity for three 
days on the death of the dat#aka, and on the birth and death of his son, son's son, 
and the rest: #o also do the dattaka and the rest on the death of those ancestors, 
and on the birth and death of their offspring. There is impurity for one day on the 
death of the sakullyast from the adopter'’s paternal great grandfather to the ten 
degrees* ascendant, and on the birth and death of their offspring : the impurity 
contrated on the birth and death (as the case may be,) of the samdnodakast and 
swa-gotrast is removed immediately after bathing. Tho females of both sides 
contract impurity for the same period as the males in the same degree of affinity. 


566. The duydmushydyana contracts impurity in both families :—his impurity 
extends to the full period on the birth and death of a member of the family of his 
natural father ; and for three days on the birth and death of one belonging to the 
family of his adopter. 


Crause Tarre—On Sra‘ppnat, &c. 


The adopted son, as substitute for the real legitimate son, being the agent of rites performed 
by alegitimate son, it follows that he is performer of funeral repasts, the objects of which are 
‘the manes, in honor of whom a legitimate son performs such repaste. For :—without difference, 
relation to the father and other‘sires of the adopter obtains, in the samo manner as relation 
to the general family, the s4ds4a (or branch of the veda, ) the family-deity, and i a 
of that person.—D, Mim. Sect. VI. § 53. 


567. The adopted son is to perform the adopter’s funeral obsequies, the sixteen 
sraddhast commencing with the first and ending with the sapindi- ai the 
ckoddishtal srdddha, and the pérvana|| srdddha, &. 


what is the difference between him and another dattake: consequently, it is proper to distinguish him, 


from other @ettakse in respect of impurity, in the same manner as, by reason of propinquity, he 
is preferred to others in respect of adoption. Besides, from the following dictum of the suthor of the 
Dattaka-Miméasd : — ‘On .the death of the Sg er the uncleanness of the adopted son, for ton days, is 
not fit, since the (general ) 1 relation of inet . and connection by identity of family, associated together, 
are wanting in him: ( D’ Mim. Sect. VI 19, ) it oP in in his opines: son adopted from one’s 
own gotre and sapindas is to wctact imparigyetoe th e 

® Bee the text of Merichi ahd the senior go in D. Mim, ect. VIET. § 7, ot seq. 
+ See ante, pp. 288—260; 704 & 710, Notes, 
: be ee oe the manes of s deceased ancestor or other porton at eppointed 

imbee, 

$ Vide infra, p. 1098, Note. q An offering made to a single ancestor or depoased person. 
§ See ante, p. 25, Note. 
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A.son of any desctiption must be anxiously adopted, by a mon destitute of male iseue, for 
the gake of the fancral cake, water, and solemn rites, and for the celebrity of his name."—~Mane. 


568. But, although the son given be first adopted, yet the legitimate son, oxist- 
ing, he is not competent to officiate in the sixteen funeral repasts ( sriddhas Jeending 
with the sepind{-karna.—D. Ch. Sect. HII. § 1. 


For, his superiority in rank is barred by Devals (who says:) “A real legitimate son being 
sobsequently born, superiority of rank from age does not vest in them: And a text of Jagwya- 
ralkya recites : “Amongst these, the next in order is heir, and presents funcral oblations, on failure 
of the preceding. t—Zdsd. ; 


569. But,on the anniversary of the day of death, the duttaka can perform only 
the ekodgishta srdddha, and not the pérvana. 


I. Thus Ja/dkarea: “Annually (pratyabda) \et the son of the wife, and legitumate non, 
perform (obsequies) according to the pérvana form: the other ten sons should perform a rite 
dedicated toa single person.” ‘The other ten.’]—The son given, and the reat—eD. Ch. Sect. 
IIT. § 2. 

UL. Pardeara likewise .— (A funeral repast,) by the legitimate son, furs father, who has 
departed this life, on all occasions 18 in horor of throe ancestors: that, by those belonging to more 
than one family, (aneka-gotra (1)) is consecrated to s single ancestor, on the anniversary of tho 
day of death.—Jbid.§ 5. ° ; 

(i) ‘By those belonging to more than one family.’]—Meaning those belonging to two 
familios.—-/é1d. § 5. 


570. The given son is to.perform also the ardddha, &e., of his adoptive mother } 


For, she alone 18 the mother of such son. 

But, the absolutely adopted son presents oblations to the father, and the other ancestors, of 
his adoptive mother only; for he is capable of performing the funeral rites of that mother only. 
—D). Ch. Sect. TIT. § 17. 


571. A dwydmushydyana isto perform the srdddha and other rites, 48 a legiti 
mately begotten sun, in honor of his natural parents, their ancestofs and relations, 
and, as a given son, in honor of his adoptive parents, their ancestors and relations. 


His rights and claims to the families of his natural parenta being still the same as before, 
and those to the families of his adoptive parents being only as of a son given. 


i But if the adoptive father died first, (the son ) sould present the obla- 
tion { first ) to him ; if the natural father, then to the natural father ; should both 


«jee ante, pp. 80, ¢ See ante, p 842. 
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hawe died {at once, ) then let him present first to the natetral father, and last to 
the adoptive —D. Ch: Sect, III. § 14. 


572. The datiaka son is also to perform the (other ) acts or duties prescribed 
in the { partioulat ) branch of the Veda followed by his adopter. 


“Sprung from one following a diferent sdathd (or branch of the Fedss,) the given son, 
even when invested with the characteristic thread, under the family name of (tho man ) himeclf, 
according to the form prescribed by lus peculiar shatéd, becomen participant of the dutica of 
such skithi ( saw-shakho-bigk)’—Fashishiha, That duty, in which his peculiar (that is, the 
adopter's) edtha prevails, is a duty of snch siathé; in this he shares, or is participant, &c,” 
Such rite only awis prescribed hy the eédéét of the adopter must be performed by him, This 
is the meaning.—-D. Mim. Sect. VI. § 49. 


573. In performing the sapindi-keurana* of his adoptive father, the adopted 
aon must connect him by admixture of funeral cakes, (that is, ) associate him with 
his ( the adopter’s ) father, paternal grandfuther, and great grandfather, ‘ 


Whatever person, at any time, performs the ceremony of sapindi-karana for any one, he does 
the same with three forefathers only, of that individual;—by thia (which is tho meaning of 
what preceded the passage cited) tha oxclusion of the fourth degree’ ia established, The 
propounding of the same position, (hy the passage in queation,) in conformity with the rule of 
logic,-—“a position having been established, its re-introduction is for the sako'of o peremptory 
rale,”—-is meant to bar the relation as sapinda (to the adopted son, ) of those, who (in the 


.case of s real legitimate son) would have partaken of the wipings of the oblations; by reason: 


of their being precluded therefrom (in the present case.) The author declares this very position 
(in sabjoining ) ‘this’: that 19, ‘this relation of sapinds’ (extends to the third degree.t) And 
thus the general relation of sapiada, extending to the seventh degree, which is propounded in the 
Matsya-pxrina, inthe text aubjoined, is barred by the special rule in question.{The fourth 
andthe rest in ascent are the partakers of wipings, the father and the others participate in 
oblations of food, the seventh presints the same.—Tho relation, by oblations of food, of these, 
éxtends to the seventh degree.”{—D. Ch. Sect. ILI. § 22, 23. 


574, Where the adopter himself is a dwyémushydyana, his sapindt-karana is to 
be performed with -both of his (natural and adoptivo)Yathers, and their fathers 


and grandfathers. 


As‘ many degrees of forefathers ag there” may be, with so many, their own forefathers, let 


* 4 
emremmcapieapreaiinin nopinnds even nsten: eosivareitlt ORIEN IE ROT: AE eh TL meee URS qetemeE dH Ries een, WER ET KS rth eve SNe, Ra retemte ebnaremipeimiilalete IRAE, Hebb SHEDIOD bidity sanrechechiten acoictalesisecg a 


- |-bavana is the rite of associgting the dacoased with the manes of the departed snebstors 
by: uf pintus, Coblation-balls, or cakes of sige, dc.) It should strictly take place on the 
aenivetsary of the day of death ; but in caso of the deceased leavin: an only son, or no som, ib may 


ales be performed at any tims within ono your from the deceased's death after the performance of 


the fourteen monthity eriddios called masibas. 
t Ske ante, pp, 1017, 1019. $ See ante, pp. 288-— 288. 
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sopngiten.snd ‘the rout emooiate the deotsend.—Kérekadjini, cited in D. Ch. Sect, 211 §. 19, See 
ante, pp. 1018, 1020. 


, +675, The dwyémushydyana is to perform the sepindl-karana of hie natural father 
with the father, paternal grandfathor, and great grandfather OF such fathor ; and that 
of his.adopter with his three ancostora as above. 


576. Where the adopter or natural father is himself a dwydmushydyana, ot 
both are ao, thero tho dwydmushyiyant son isto perform the sapindi-karana with 
two sete of ancestors of such father or fathers. 


As mony os there may be degrees of forefathers, with so many, their own fathers, lot 
igons given and the rest associate the doceased.—-Aérshndjini. Seo D. Ch. Sect. TIT, § 18; ante, pp. 
1018, 1020. 


577. The sapinli-karane of tho adoptive «mother is, however, to bo performed 
with her husband alone. 


In the performance of the mother's sapindi-kerane with her husband, the oblation-balls or 
cakes, (presented to the manrs) of her father-in-law and grandfather-in-law are to be covered 
with &uez grass. Thus Gargz:—~'The oblation cakes of the fathers (i.e. the grandfather and 
great grandfather ) being covered with fuea grass, the sapindt-Laraaa of tho female (i. ¢. mother ) 
is to be performed with her hashind aloaes since she, after death, has become one and the same 
person (with her husband.)” “Tie eupiaMi-Farana of a wortan is to be performed with her own 
husband; since her union with (tho person of) her husband is effected by chars,” mantra,t 
Ghutit and crates.” —Sraddia-lutiea, 


678, But if the father be alive, the mother’s sepindi-karana is to be performed 


with the paternal grandmother ; if she also happon to be alive, thon it is to be per- 
formed with the great grandmother. 


% ; ; 

“He (the husband) being ix esse, the sons are to perform it (tho sapindi-karana ) with 
the paternal grangmother.’—(The phrase} ‘he being in esac’ is indicative of (the cxistence of) 
the husband to whom no sréddta can be offered. Consequently, in te text of Lagks Harita— 
“She (the mother-in-law ) being alive, it soust bo (performed) with her mother-in-law,”—it is 
declared that dariag the existence of (a woman's) mother-in-law, (it should be performed ) with 
her-(the latter’s ) mother-in-law, not with the woman’s father-in-law. In some instances that 
also has been intimated. 


‘® Bee ante, p. 094, Note t Partisalar texts of the Votas, with “ ss sea whereof 
religions’ sites ‘ave. perfotnied. 
3 A burat sacrifios. a Leki voluntary religions obeervance or imposition of penance or 
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was 870: In the péroana*  erdddha performed by a dattaka son, the anpestors, 
who enjoy the oblation-food wipod off on a buss grass, being deprived thereof? only 
ths oblation-cakes are to be offered to the adoptive father, his father, and grand- 
father : and the same aro participated in reapectively by their wives. 


580. On the dame occasion the datlaka should iis perform the périana* 
sréddha of the father, grandfather, and great grandfather of his adoptive mother, 
—whereby the pdrvana sréddha of his maternal grandmother, great peemont, 
dnd great great grandmother shall also be performed. 


L It is intimated, that those who are the revered objects, contemplated at a pdrvana rite, 
performed by tho adopted son himeelf, are the same at the sapindl-karane ceremony also, 
celebrated for the adopted son by his own son.t—D. Ch. Sect. III. § 21. 


IL. “Where the paternal sires are honored, there cetainly are the maternal.”—Idid § 16. 


Ill, “Commencing with the father of the mother, three are considered maternal grandgires. 
geaLet the pons of daughters perform, for these, funeral oblations, as for the fether.”’"——Mariehi. By 
ordaining; (in this text, ) funeral oblations in honer of three maternal grandsires, the péroana 

or mMouble rite only, is inferred. From the expression=as for the father,” an option of por- 
forming, for the maternal grandsires also, obsequies in the form of pdrvana, or ekodtehia, is not 
obtained ; for, the sentence in question is meant to enjoin the absolute necessity of the perform. 
ance of obsequies, in honor of the maternal grandfather.—-D, Mim, Seot, IX.§. 4, 5. 


IV. But, the absolutely adopted spn presents oblations to the father, and the other ances- 
tors, of his adoptive mother only; for he is capable of performing the funeral rites of that 
mother only.—D. Ch. Sect. aa §. 17, 


V. Except on the day of death, no separate oblations should be presented to wont s since 
it is said that they enjoy the oblation-cakes presentd to their husbands. 
‘ Wy. “A mother tastes with her husband the funeral repast, consisting of oblations to the 
manes; and the paternal grandmother with her husband; and the paternal great grandmother 
with her’s.”—Coleb, Dé. Bh4. p.213. 


VIL After the first annual obsequies by the sepindas, whatever is given, cf the monthly 
fie to sacestors, (a) by the son of the deceased, his mother (a) hgs a share of the benefit: thie 
is a qottled rule in all age of religious and civil dutics.—8é/4sapa, cited in Coleb. Dig. vol. 

a 


(4) Tho. word ‘ancestors’ (literally fathers,) intends three paternal and three maternal 
forefathers, namely, the father and the rest, and the maternal prandfather and so forth ; and the 
word ‘mother’. intends three female ancestors ascending from the mother, and three other female 
anesstors seqanding from, the maternal grandmother,—See Coleb. Dig. vol. ITI. p. 598, 


lt sie aie ue sbi aendgeilangneginatirnsida tena MEDICINAL ANATOLI AE IC OTE ANT NOAA : Ie eameelaaiinn yn oem ye om 
© fies ante, p. 26, Note. «too ene. 1088. * Bee ends, p. 1080 
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should bso ar mt a hn dp iin perform the - 
sumac db the father and tyo other ancestom of tBat wife alone. 
by WMbitit fie’ was deat ‘ adloption.* 





+? ‘thie forefather ‘of the adoptive mother oly, are also. the. maternal yréndeires of sone 
givenvund red, for the rule regarding the paternal is oqaly ees meternal, — 
sires ( of sdopted sone. )—D. Mim. Sect. VI. § 50. | 


“ty68: tf however, he was a feasieed by fone of iar: either in conjunction with, 
or under the authority of, her husband, but by the husband-alone, then the’ adopted 
isto perform the pérvana srdddha in honor of the ancestors of all such wives of 


= cage 


Because the husband's act of adopting a son renders them all adoptive mothers of that son.t 


L, The mother being subject to the power of her husband, her property is divested by his 
gift; but it is mot eo in the case of wealth obtained through favor or the like, because there is no 
subjection in respect of such property. Thi, if a son be adopted by the hnsband, the wife has a 
secondary claim to that child, because property is common to the married pair; and the line of 
the maternal grandfather is the ancestry of the adopter’s father-in-law.—Coleb. Dig. vol. III. 
p. 261, ° 


Hi Ifacon be adopted bys man married to two wives, he would have two maternal 
erandfathers, and would claim ae maternal anecstry both their lines of forefathers. This seeming 
difficulty i is thus reconciled: although there be two sets of maternal ancestors, they should be 
jointly “considered ‘as manes of ancestors, and they should be thus named in performing the 
Srdddha, ‘such a one, maternal grandfather sprung from such a primitive stock; such a one, 


the dame. Gr. eet - ewe fane cake follows the family and estate’—t 

and dataté are the cause of performing ihe sergese repast ; and the estate of _ m 
grandfather i like Mike that of the father, lapses from the son given. His incapacity te perform 

the faneral repast, in ager of his original maternal grapdfather, is properly declared. Acoordingly, 

; pinoelf, ppg fied with nei what ( t stated,) has advanced the other aif 
tion: “In te aume maanes, ox ier the secondray father, a funeral repast must be performed in honor 
of the sveondaty grandisther and the rest.”—D. Mim. Sect. V1. § 51, 62. 

alin, the a nt aring beece ex extinct through the gift made by the father. fortiors, 
the right of tke mabthadtyeeidlatner sad ress must conse to exist through the gt by the moth 


$ See ante, p. 1016. 
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poorke cn ag oma ie dony by the nun of thi wife coneidared..2a m son of two 
abiotic Dig, wo. TIT. w. 459. 





Jaganndiia dota also say:—"In the doublé set of oblations, it is indispensably necessary Remark. 


thet the aon should perform the erdddio for the paternal line, not for the line of his maternal 
grandfather :sbut it is simply reprehensible in one who ‘performs the erdddéa for the paternal 
ancestors, not to perform it aleo for the miternal grandfather and his progenitors : consequently, 
since the erdddia may be performed without noticing the maternal grandfather's line in a subor- 
dinate double set of oblations and the like, the erdddka for the maternal ancestors is not requisite 


to the completion of the obsequies performed in the dark.fortnight of dswixe. This observation : 


of Raghtnandana and others is accurate. Accordingly, a widow, though she may perform acta of 
réligion without consent previously declared by her deceased lord,annot ( without such consent ) 
adopt son given; for the text of Vashisktha declares: ‘let not a woman give or accept @ son,’ 
&e, But, if her husband have assented, she may adoptason given, agason of the wife (is 
raised up toa husband by his consont :) else it wuld ave been expressed in the law, ‘he shall 
not be the son of her husband unless (adopted) with tho gseent of her lord, bat shall be her own 
son, to perform her obsequies and take herinheritance, A soy given is, therefore, the child, not of 
his adoptive mother, but of his adoptive father only: ( See. Coleb, Dig. vol. TYP. pp. 258, 284.) 
But these being ot variance with the paramount alithoritios above quoted, as well as the subjoined 
text cited in the commentary on the Dattaka-Chandrits—W hoever performs the pérvane 
eréddha for his paternal atcestors, and does not perform itin honor of his matdétoal grandsires, 
commits the sin of killing his father,”—and more especially with his own dicta, are unworthy of 


respect. 


ow. 


584, The dwy dnushydyana. is to perform the pdrvana srdddha in honor of his 
both fathers and their ancestors. 


TA sphorism of Séukhydyana propounds a distinction, in respect of the observances pre- 
stivedptoe the "duydmushydyana : “Having duly performed the preparatory ceremonial, called 
avandjaga, where there may be.a diversitygf fathers, both, at each oblation.” Where there 
may be a-diversity of. fathers, at each oblation, both the natural father and the si a ma him 
celebrate-—as is understood.-D, Ch. Sect. ITI. § 7, 8. id 





I, (“The adopted eon ) ‘should perform, two faneral répasts, or at one, contemplating them 
scparately jhe should designate, at each oblation, both the adoptive, and natural fathers ; together 
with the two ancestors rin immediate ascent above each. The,text of a venerable saint Ibid, $9. 

ha 
ni. satis Harita “Of these, in the first place, the tatelary’snints of the natural 
father (are thpae of the adopted son.) , He should perform two several sete of funeral oblations, 
each consisting of two, or designate ‘both, in in eq} (i) oblation (of one set;) his sonin his 
second, his grandson—in bis third, (should do the same.)—-[béd. § 12." 
87 
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seen * 
‘In hiv third’} tet he 
aa—1). Ch. Sect. III.. §. BB 


58. ‘The duydmushydyana is to perform the phroona srdddhia of thé two seta Vyavasth 
of ‘a maternal ancestors as of those of the paternal ancestors, ' 


Let the issue of two fathers present (oblations first to the natural father : but. the same Authority. 
must be given (to him ) last, (should he survive; the adoptive father ) being dead. If both have 
died (together, the oblatiun must be giyen,) first to the natural father : after him, the son’ = 
present tlie same to the adoptive father. Should it not be first offered to the natural father, 
it does not endure.” By this, the performance of a pérvana rite, by the son of both fathers, on 
the death of either even, is shewn. In the same mazner, by parity of reason, where there may 
be a diversity of mothers, the sires of the natural mothers are first designated by a son, who is 
son to two fathers, at the fpneral repast (suggested by the passage subjoined) in honor of the 
maternal grandfathers : subsequently, the sires of her, who is the adoptive mother— Where the 
paternal sires are honored there certainly are the materna aD), Ch, Sect. § 14, 15, 16, 





CLAUSE Fourtu. =—~SUCCESSION, &C. OF Avorre Sons, 


+596. Deprived of the inheritance of his natural parents and their relations, an Vyavasthé. 
adopted son is enttiled to inherit from his adoptive father.* 


. “A given son must never claim the family and estate of his natural father. The funeral Authority. 

cake f{gllows the family and estate; but of him, who has given away his son, the obsequies fail :” 
( Manu. )J—The son given must never clsinjdis natural father’s family, and estate. Thus ‘the 
obsquies,’—-that is, the faneral repast (which would have been) performed by the son given, 
fails of him, who has given away his son. The author of the Chandriéé thus explains: BY this 
it is declared, that by the gct alone, creating the filial relation, property of the sop given, in 
the. estate of his mlopter; i is: eqablished, and connection to him as belonging to the same family 
esnnes: But through extinction ofthe filial relation, from the mere gift, the property of the son 
given, in the estate of the giver, is extinguished, and eonneetion with the family of the giver 
annulled*.—-D. Mim. Sect. $6—.8. 


® See ante, p. 1018, Note. t Bee. D.-Ch, Sect. 11. 8-18-20, ante, p. 1014.’ 
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VYAVASTHA-DARPANA. 1940 


II. The assumption either of the family name or estate; is the ground of the claim; that 
failing, the son’s ‘right to offer a funeral cake to the natural parent file; his participation in tho 
family and esfate of his adoptive father ia a true ground of claim, since he may assert the right of 
offering a funeral cake ¢o dis parent. It follows, that the eon given claims the family and estate of 
his adoptive father. The same remark is made by Ragkunandana, in the Udvaka-tattwa : it appears 
that the son given shall claim the family and estate of his adoptive father alone, since he 
cannot assume the family name and estate of hie natnral parent, nor perform his obsequies, which 
are signified by the terms “funeral coke” and “funeral oblation.” Raghunandana explains the 
word ‘Swadad,’ an oblation to be eaten by progenitors ; thus, of him who has given away his son, 
that is, of the natural father, for this is the nearest term, the funeral cake, or oblation to be 
eaten by progenitors, is extinct : it follows of course, that the funeral cake shall be offered to the 
adoptive father. —Coleb. Dig. vol. ITT. p. 268. 


III. Consequently, he who is adopted as a son given, has a right to possess the inheritance 
and perform obMquics, although there be another nephew. He becomes the son of the adopter, 
under the rule of Vishnu: “He is son of him to whom he is given by his father and mother.”— 
Coleb, Dig. vol. TIT. p. 267. 


587. The rights of a boy adopted by a woman, with the permission of her late 
husband, are like those of a posthumous son.* So that,— 


° 


588. Even before his adoption, a gift or other disposition of his to-be father’s 


property will not be valid unless made under circumstances of inevitable necessity, 
or for the good of the adopted.* 


589. Until his adoption and attaining majority, his adoptive mother, as his 
next friend and guardian, is, however, entitled to take, look after, and take care of, 


the property, and enjoy it with moderation.* 


* A boy adopted by a widow with the permission of her late husband has all the rights of a pos- 
thumous son, so thata sale made by her to the prejudice of her late husband's property, even before 
the adoption, will not be valid, unless made under circumstances of inevitable necessity. Maon. H. L. 

Vol. I. p. 70 | 

Should it have devolved upon s widow to adopt, her husband's estate descending to her on his death, 

adoption subsequent divesta her succession, like the case of » posthumous child.—Strange's H. 1. vol. 
I. pp. 88, 89. : , 

(.Q. ) The plaintiff having been adopted by a woman, had she, su , the same dominion over 
her property that she had before, so that a mortgage of a house by her would be good ? 

(A.) The mortgage under these circumstances would not be good to the prejudice of the adopted, 
if rightly adopted. : | ; 

Presumisg the ptoperty here spoken of a# the woman's to have Been what devolved upon her by the 
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590,, Whare a legitimate eon is born subsequently. to the adoption, there the 
adopted son, takes one third, the legitimately. begotten eon being entitled to two 
thirds.* ay ee Se 


I. “All these sons are considered as heirs to one having no resl legitimate son. But, should 
ason be subsequently born, no right of primogenitare is attached to them. Of these, those who 
are equal in class, take a third share; but those inferior in rank, should live in subjection to one 
of equal rank, receiving maintenance.”—Devala. See D, Ch. Seot. V. § 15. 


If. Ifa legitimate son be born, the ‘rest are pronounced sharers of o third part; provided 
they belong to the same tribe; but if they be of a different class, they are entitled to food and 
raiment only.”—Kdtydyana. In some copies the reading is “are pronounced sharers of a fourth 
part.”’-—D. Ch. Sect. V. § 16. 


III. In partition made between legitimate and adopted suns, the legitimate son has two 
shares, and the adopted sons, who are of the same class with the father, take one share; but 


death of her husband, and not to have been her propor sfridhaan, it ceased to be her’s at the moment of a 
valid adoption made by her of a son to her husband and herself; in the same manner as property, coming 
into the hands of a pregnant widow, by the same means, cannot be used by her as her own, after. the 
birth of a son. An adopted child is in most respects precisely similar to 3 posthumous son. From the 
inoment of the adoption taking effect, the child became heir of the widow's husband; and the widow 
could have no other authority than that of mothegaand guardian.— Colebrooke’s Remarks.—-See Str. H. 
I. vol. IT. p- 102. 

The first part of this remark does not appear to be correct, inasmuch as the learned entleman, 
although he ‘considered a woman authorised to adopt to be likes pregnant widow, holds such a woman 
entitled to inherit her late husband’s property before the adoption or birth of her son. But our law is 
that heritable right once vested in one cannot be divested from that person and vest ib another before 
the former’s death, natural or civil, (see ente, pp. 1 and 11;)} consequently the right vested in that 
woman cannot, so long as she live or be free from on fault causing disinherision, devolve upon the son 
subsequently adopted by, or born to, her. The learned gentleman’s dictum that ‘it (i.e. the property ) 
ceased to be her’s at the moment of a valid adoption made by her, cannot therefore be consintent 
with the law, as it was not hers even prior thereto, consequently if ought to have been declared by 
him. that—‘even before adoption or birth of a son to her, the widow has the same right to her husband's 

roperty as she is justly declared ( by the said gentloman ) to have after eadoption or birth of the son, 
( that is, the right of a mother and guardian ; ) inasmuch as in the case in question her late busband’s 
property did not devolve upon her as heiress ( until the adoption or birth of her son, as is considered by 
the learned gentleman, ) but she took it for the behoof of her to-be son, as will be evident on reference 
to the Digest translated by the gentleman himself ( See vol. IIT. p. 86, or ante, p. 7.) Thus there being 
no distinetion between her possession of such property before the adoption or birth of her son ond 
that subsequent thereto, she cannot exercise her power over it more than » mother and guardian 
even before the adoption or birth of the son, and as such she could never deal with it as her own, but is 
restricted to use it with moderation like a widow, she could dispose of any part of it only under an 
indispensable necessity or for the good of her future son. 
© Where s legitimate son is born subsequent to the adoption, he and the son adopted inherit to. 
other ; but the adopted son takes one third, according to the law of Bengal, and one fourth, asceording to 
he doctrine of other schools.—Macn. H. L. vel. I. p. 70. _ 

Wr. Sutherland, in the third special rule under Heap Frrra of his Synopsis, remarks: “wheve 
s uent to an sdoption legally made, a legitimate son is born to the adopter, the ad on, 
at a division of heritage with such son, receives a quarter share according to the Dettahe-Chandriké,”— 
This finding of hie does not, however, appesr to be accurate, inasmuch ss the dotrine of the Dattake- 

qudriké is, that mp adopted son is entitled to one fourth if not ondued with eminent qualities, and to 
one third if he is so; as is manifest from tite passage subjoined :~-“the rule for -s ing toa third 
share in the texts of Desais and Kityéyena, must be to refer ton sen given, endued with 
eminent qualities.” (D. (h. Sect. V. § 19, 20.) The above doctrine is also expressed by the learned 
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adopted sons belonging to an inferior class, are not entitled to any share: the} need only be 
supported with food and raiment. Néreds declares (this) :—“All these sons-are pronounced 
heirs of s man, who has no legitimate issue by himself begotten ; but should a trae legitimate son 
be afterwards born, they have no right of primogenitare: such among them as sre of equal clase, 
(with the father, ) shall have a third part as their allotment, but those of a lower tribe must live 
dependent on him, supplied with food and raiment—W. Ara. Sang. p. 110. 


' 


591. Not only one legitimately begotten son, but also as many as there may 


be born subsequent to the adoption of a son, would take severally double the share 
of the adopted son, who in either case is entitled to one half share of each of the 


former.* 


Sridkara Swdmi, in his gloss on a verse of. the Bihdyavata, quotes a text of law on the benefit 
arising from a multitude of sons, to explain the motive for desiring many ohildren, when a 
subsidiary son (is adopted ) even though a pringipal one be living :-~"Many aons are to be desired, 
that some one of them may travel to Gayé.”——The adoption of # son given, although a son of the 
body be living, being thus valid, he shall have g third part as his share, in the asme manner with 
a@ son given, subsequently to whose adoption a son of the body was born (according to the text 
of Devale (cited ) “Heirs’—that.is, entitled to a full share. ‘Shall have as their share one third 
of the property’—that is, they shall have as a share one third part of that which is receivable by 
the son legally begotten. What shall be the share ? Shall the son given receive four or three 
sxvarnas out of twelve, which compose the share received by the son of the body ? or shall the 
gon of the body ‘receive twice as much as is received by the son given ? To this it is gnswerdd, 
if it be the meaning of the law that he shall take one third part out of the share which is received 


tleman himself in the following note written in reference to the remark in question. “Heosives o quarter 
Share” }—"This rule is founded on texts of Vashiatha and Kétytyene, the latter of which, however, 





praportion, whatever number of legitimate sous may beborn subsequently —Maca. H. L. Vol. I. p. 70 
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VYAVASTRA-DARPANA. 1646 


by the son ‘legally begotten, then what would be the consequence if there be many such? the 
son given would receive an excessive gum if he took. a third part from each. Ner shall he take 
one ahere out of the collected wealth ; for, though single, he would not receive s full third part, 
and the legetimate sons would have more (than their due allotments.) Neither is the second 
supposition right; for, were itso, he would take a quarter (instead of a third.) Thus the last 
supposition must be admitted. It may be illustrated in this manner : in the case of partition made 
by a {ather, according to the opinion of Jisutlartdana and the rest, let two legally begotten 
take eight savarnas each out of thity six inherited from a paternal er, let the father 
take sixteen swvarecs, and the son given four. The meaning of the text is, that an adopted son 
shal] have a third part of the share appertaining to a son legally begotten.*—Coleb. Dig. vol. IIT. 
pp. 290, 291. 






592, Ifa person die hefore his father leaving his wife authorised to adept, the Vyavasthé. 
son adopted by the widow is undoubtedly entitled to inherit the property of his. 
adoptive father ;—he would also be entitled from his adoptive grandfather, provided 
he was adopted with his knowledge and assentt ;—non-prohibjgion is also assent, 


On account of the maxim :—'The intention of another, not prohibited, is sanctioned.{ Reason 


The author of the Dattaka-Miménsd holds that, in the case of the adopted son being possessed Remark. 
of good qualities, and the legitimately begotten son destitute of the same, they share equally§ :— 
This rule, however, is now quite inapplicable, adopted sons, possessed of good qualities such as 
are required by the law, being rare at the présent (fa/:) age. 


‘. 
* The foregoing opinion of Jaganndtha's is correct, as, regards the extent of an adopted “gon's share 
in the division with a legitimately begotten son, who in Bengal takes two-thirds of the heritage, givin 
the adopted son the remaining third,—but wrong as regards the succession of an adopted son, thoug 
received after the birth of a legitimately begotten one, inasmuch aa the adoption, during the existence of 
a legitimately tten son, being invalid is void ab initio, ( See geal 874, 904. ) and the 60 
adopted has no title whatever to succeed ¢o the property of his so called adopter, As to the text 
on the ground of which that opinion was advanced, it is applicable to sons legitimately begotten, and not 
to those adopted. Bee ante, p. 904. ’ 


+ Inthe case of a Hindw of Bengal dying in his father's life time without issue, at leaving » 
w authorised to adopt a son, if such adoption be made by the widow, with the knowledge and consent 
of hee hushend's father, at any time hefore he shalt have made any other legal disposition of the : 
or 9 aon, have deen born to his hter in wedlock, no such subsequent ion or Wath” abel 
invalidate the claim of the son s0 to the inheritance.—Macn. H. L. vol. I. pp. 70, 71. 
# 


The latter pact of the above observation of Macnaghten is not accurate; because, if the birth of a 
daughter's son cannot invalidate the claim of s son's son subsequently born, neither can it invalidate 
ones of a son's adopted son subsequently reosived. ioe oe = 


t See ante, p. 900. § See D. Mim, Sect. V. § 43. q Bee ante, p. 167. 
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VYAVASTHA-DARPANA. 1048 


508. If there be a legitimately begotten non, the Dattake son of a king is not 
entitled to be invested with empire, althougli hd may have his share in the same. 


594. But if there be no son legitimately begotten, the Dattaka ia certainly 
entitled to be invested with empire. 


But, although the son of the wife, the son given, and the rest may sucesed to the general 


estate, their non-succession to the empire is advanced. Thus, it is ordained 1 in the Fedas-—"The | 


legitimate son, the son of the wife, the son given, the son made, the son of concealed birth, and 
the son rejected, take shar of the heritage. The son of an unmarried girl, the son of s papgnant 
bride, the son bought, the son of a twice married woman, the son self.given, and the slave's son ; 
these eix are contemptible, as sons: on failure of the first in order respectively, let him invest the 
next with filial rightse.—But let him not appoint to the empire, the son of a twice married woman, 
nor a son self-given, nor one born of a female slave amTn the same authority also—TLet not the 
king invest with empire the ‘wife’s son, and the rest : (nor) cause to, be completed, t 

such sons, the solemnities for his forefathers, a legitimate aon existing. Thi is replied—if another 
ofdlinauce of law exist, a special rule, forthe sake of convenience, (must be construed) as cop- 
veying even the same meaning. Therefore, the first- passage cited, which is declaratory of the 
right to succession, of the next in order, on failure of each preceding, extends even to the 
whole empire, as conforming with the texte of Ndrads, and the rest, before mentioned: and the 
lattergpassage prohibits the equal participation, of the apn of the wife, and.the rost, if a legitimate 
son exist; or it refers toa son of the wife, and the rest, uneqtal in class: otherwise, it would be 
vexatious, were adverse meanings deduced from each passage. If, however, this is admitted 
(and disregarded, ):thgp (we allege) that, by the passage in question, the appropriate .shares of 
the son of the wife, the son given, and the reat, respectively, are not forbidden, if a real 
legitimate son exist; but, the investing of such eon with empire is ordained (by that author, ) 
after having previously barred the same, in respect to those sons, in case of the axial 


# . © The non- pba empire of the son of the twice married woman, and the other reaver 
is dirooted in the later pr of the pnage orf an npn 1 Ue, preveding par ( 

lor, this of the is su as an n to Yon 
would rho ; all iegaren. 5 pf Padre 


exi declared in this ng passage :—“A legitimate son cuotin "let, not the tale invest with 

expire, the wil’ son, snd er A aaa leted (through ) such the 

= oD hain Sect. TY. § 98 completed ( ) auch sons soletanities for 
4 Phe mabiiag ewe son existing, let him not invest with empire the 

and the reat, (mer) cause to te comploted, that iat nor cones e be pecformed (by aus infence ane) ie 

solemnition, meaning the funeral repast and other rites, in honor of his forefathers. Ibid. 
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enee.af-e Beal . legitimate son: Thus, the son:of the wife; the aon giyen, and the rest, .weeive the. | 
ghare prescribed. for them by the general law. For:groands for, opntractingy the operation of | 
the same are wanting : nor does the ‘particular passage in question, obstruct its operation : for, 


that relates to a different subject. Accordingly, their right. to inherit, is clearly laid down in the 
preceding passage, —take shares of the heritage.”——Nor can it-be said, they participate { merely } 
in the estate, othowthan the empire. For the empire aleo is treated of in the pastage in question. 
‘ Tha excludion'of the son of the twice married woman, and the rest, from empire, althoggh each 
preceding in-order ‘may have failed, is in virtue of a distinct Provision in respect to them.—D. 
Ch. Sect. V. § 26—28. 


The mode, however, of partition, between the son of i wife, the son given, and the rest, 


and the legitimate son, which has been propougded in what preceded, does not apply to the 
shidra tribe—Since, in the following texts of Max and Jdgnyavalyakye respectively, share, 
equal to that of the real legitimate son, is prescribed for the son, even by a female slave, of a 
' man of the class in question, and the oo-heirship, with the daughter’a son, of such son, only when 
having no, brother, is intimated, the equal partition of the son of the wife, the son given, and the 
rest, with the real legitimate son, ‘while the father lives, and their succession to the moiety of 
the share gf such son, where the father may be dead at the time of partition, follow a Sortiori.— 
And otherwise, there would be a great inconsytency, ‘if, where the son of the wife, the son given, 
and the rest, took the fourth of the share of the legitimate son, the son by a female slave, 
whose title is infidtitely inferior in reapect to these, were to take an equal share with the legiti- 
mate son. Manu :-— “But a son, begotten by a man of the servile class, on his female slave, or on 
the female slave of hia male glgve, may, by permission, take a share of the heritage. Thus 
is the law established.” —Jégnyaralkya—‘“Even a son, begotten by a sétédra on a. fale slave, may 
take’s share by the father’s choice. But if the‘father be dead, the brethren should make him 
partaker of the moiety of a share, and one who has no brothers, may inherit the whole property ; 
on défanlt of daughter’s sons.” If according to this authority, where there may be no son of 
the wife, and the rest, but there mag be a wife and daughter, the daughter’s son be entitled to 
share, (with the son bya female slave,) the rule for the succession of the daughter (or other 
proper heir) would be: infringed ; 3 therefore, if any even, in the series of heirs down to the daugh- 
ter’s son, exist, the son by a female slave does not take the whole estate, bat on the contrary, 
shares equally with such heir. Accordingly, the text subjoined, must be construed as referring 
merely to the shssdras :— A gon given being thus adopted, if by any chance a legitimate eon 
Thould t be born, let them be equal partakers of the father’s estate.” So also in the following | 

the equal partigipation of all lawfully begotten shédras having been first propounded, the : 

to equal. shares, of the other sons likewise, is subsequently declared by the sentence, ( “ if there be 


an hundred sons”) occurring therein. “For a wiaihels is. ordained aewife of his own class, and no 









able! right : the oon of | af female slave, and then by. parity of reasoning he holds ‘that—“while 
the father lives, 's | datiaks shares equally with the legitimately’ begotten son ; and a moiety, 
where the father may be deid’—-This, however, cannot here be followed in practice, the marrisge 
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 VYAVASTHADARPANA, ‘vase 


with » dameel unequal in oclaes being prohibited at this (dali) age, and conesquently the son 
born of such a woman not being entitled to inherit, and the heritable right of the son of « 
female slave being repugnant to the immemorial custom of this country, moh right of a shddra. 
dakteke, founded as it is on the ground of the right of the son of a female slave, cannot be decmed 
valid. As to the texts of Manu and Jdgnyavallye, cited as authorities for the heritable right of 
the gon of a female slave, they are applicable to achools other than that of Bengal, where they 
are repugnant to immemorial custom, which, according to the text: “the ordiances of sddiua are 
of equal authority with the Fede,” and that of Manu: ‘Immemorial oustom is the transcendant 
law,” &., wherever it obtains, supersedes the general maxims of the law.*—-Consequently, the 
practice of the good shiédras of this country being like thajof the regenerate clases, the right 
of a shédradatiake must here be held to be the same as that of one of a twice-born class, 


593. The dattaka son ia entitled to succeed to his adoptive mother’s property, Vyavasth 
just as to that of his adoptive father's.t 


For he is son not only to the adoptive father, but aleo to the adoptive mother.t Reason. 


Legal opinions delivered in, and admitted by, the several courte of judicature, and examined 
and approved of by Sir William Macnaghten. 


Q, Isason given (dattaka) entitled to inherit from his natural father? 


R. A given son has no right to succeed to his natural parente, as Manu sayy: “A given #0n 4 son given (datiae 
must never claim the family and estate of his natural father. The funeral cake follows the to) Lyra not his 
family and estate; but of him, who hae given away his son, the obsequies fail.” * own lather's property. 


Zillah Shuhabad, May 13th, 1816eMaca. H. L. vol. IL. Ch. VI. Case 9, p. 188, 


Q. 2. If adispwim arise between an sdopted son and his adopting mother, and, to decide An wis bad cna 
it, the adopted son execute ment of the following purport, that his mother is to remain lawfully bind himself, 
in’ possession of the landed property during her life time, and that he is to infforit after her only ry i dagpic Nagggoscee 
"on the following condition, that—should any serious difference occur between his mother and him sfter the adopting 
self, he is tolose all his rights and his adoption to be held void; does sueh document, on the cseorale a 
oocurence of agy difference between them, confor a legal zight on the mother to disinherio@he or sh, aandition 


adopted son? 


R. 2. Under the circumstances stated, such agreememt does confer the right alluded to 
on the mother; because the owner of any possessions may dispose of them as he pleases. 


bad | 
: This opinion is conformable to the Dayabhéya, Vividabhangérnava, Vivddérnovacects, aud other 
tracta, ie 


© Bee ante, pp. 31, 308, and 805. +} Bee ande, pp. 1016, and 1004. 
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1, dudboritien Tha taxt of Narada citdl in the above authorition Should they gife or soll = 
their own shares, they do all that they please, for they are masters of their own wealth.” 
Musst. Taramani Debia verexve Deb Naraen Roy and Bishen Persaud.—-Sudder Dewanny 
Adewlut. January 14th, 1884. Maen. H. L. vol. IZ. Ch. VI. Case 10, pp. 183, 184. 


Q. An inhabitant of sidla4 Phahated, (being childless at the time,) yok his brother's son, 
aid made him his adopted eon. Subsequently to the ddoption, a son was born to the adopting 
father. In this case, on the death of the adopting father, to what proportions of the property left 
by the deceased is each of the sons entitled ? ; 


R. Under the circumstances stated, the property eleuld be divided into four shares, three An sin tga bon, 
of which will be taken by the son of the body, and the remaining one by the adopted son. This *Ting with son of . 


a ; : the body, ia entitled 
opinion is conformable to the Mitdkeherd, Dattaka-Mimdasd, and other authorities, as current in to a fourth. 
® 


the district of Shakabad, §c.* 
Authorities. —The text of Vashistha, cited in the above ( mentioned) authorities : “When a 

gon has been adopted, if a legitimate son he afterwards born, the given son shares a fourth part.” 
Sudder Dewanny Adawlut.—Macn. H. L. vol, I. Ch. VI. Case 11. pp. 184, 185. 


* 


Q. A person possessing séme landed property dies, leaving a son and four daughters. Subse. 
juently to his death, the son takes possession of the whol ‘of his paternal estate, and dies without 
male issue, leaving his sisters above named, two of died, leaving neither husband nor 
children; and of the surviving sisters, one had three sons, and the other ao son by adoption. 


Under these circumstances, to what proportion ef the estate will each individual survivor be enti- 
tled ? 


R, Under.the cizcumstances above stated, according to the law, the estate will he made into In Bengal, the adop- 
seven parts, of which the three sons of one sister will take six shares, and the adopted sonof the ted son of sister 


aa takes a seventh, 99 
other the remaining one.t co-heir with three 


Zillah Hooghly, September 28th, 1812. Macn. H. L. vol. IL. Sect. 6, Case 7, pp. 88, 80. » -Soasof another sister. 


Gopeemohun Deb versus Rajah Rajkishen. 


Rajuk Nubkishen had five wives, but no male issue, when he took Gopeemohun Ded in adop- | 
tion.—-Gopeemohun Was a son gf Ramsoonder Bewertah, one of the brothers of Rajah Nubkishen. 
It is usual, although not necessary, where a man, who adopte, has several wives, to adopt the 


sou ae a child of one of them. The Rajak accordingly adopted Gopcemohux Deb as the son of his 
eldest wife Heera-monee Dossec. CASE 

The Rajah entered into an agreement, previous to the adoption, by which he promised, in Bearinn on the 
cousideration of Ramsoonder Bewertsh’s giving his son Gopeemohun Deb to be adopted by him, (Rajah Vayvasthé No, “686. 


* This is the proportion to which the adopted son is entitled, according to the law of Benares ; but 
according to the law of Bengal, he may claim a third, oe 


{¢ The above is an accurate eit of the law as current in Bengal; but, according to the law 
of Bepares, the property would have been made into ten parts, of which the adopted eon would take one. 


There’ is no express authority for the sucoession of « sister's adopted son, but his right i : 
by seferenes —-temsarh by Sir W. Macnaghten. pted son, but bis right is admitted 


on of the shares of the adopted and leziti- 
mately begotten relations; but the succession of a sister's adopted son is not recognised by tho law : 
“e ae “wie ote hacer of a daughter's adopted son, supers.) And no authority, liv or dead, has 


by inference. Nay, Sir W. Macngghten himself hes disowned it in ke fist volume 
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Nubbiehen ) as “the son of his eldest wife Heera-mence Dossy, that he.( the Rajah ) wogld give 
the whole of his property to Gopcemohup Ded, if he did not thereafter beget a son. In case the 
Bajeh should have aon born to him, it was stipulated that he and Gopeemohen ehould share 
the property equally between them—and if more than one son should be born, that they and 
Gopeemohun should be equal participators in the Rajoh's estate. Some years after the adoption, 
Rajah Nubkishen had a son by one * his younger wives. This was Rajkrishna,: ‘who upon the death 
of his father became Rajah Rayjkrishaa. 

Rajak Nubkisken, some time after the birth of Rajkrishna, made a will, by which he loft hié 
adopted son Gopeemohun property to a considerable amount, although but little in comparison 
with the half of his estate. He made several bequests, and yave every thing not particularly 
disposed of, to his son Rajkvishna, 

Upon the death of Nubkishen, Gopeemohun Deb filed a bill against Rajah Rajkrishua, by 
which he prayed an account, and claimed a moiety of WVabkishen’s estate. This claith was made 
as well upon the ground of his having been adopted, as upon that of the agreement watch had 
been entered into by Nadbhishen. 

«©  Rajkrishna did not, by his answer, either admit tr deny the adoption, nor did he either admit. 
or deny the execution of such an agreement as had been set forth ;—but he relied upon the wil! 
which Nubhishen had made in his favor. 

Gopeemohun, upon a hearing of the cause, wae declated to have been duly adopted. 

The agreement which had been entered into by Rajah Nubkisben could have been satisfact- 
orily proved—but the parties were advised to come to a settlement of their dispute, This they did 
upon the footing of the agreement, and thereby revoked the will of Rajah Nublushen as far as 
it related to the*interests of Hajak Rajkrishna or Gopeemohun Deb, 

I believe this cause would have been decided by the Court, as it was settled by the parties 

themselves, that is according to the agreement which had een entered into dy Rajah Nubkishen ; 
but the question is, what would have been done, if such an agreement had never existed ? To 
this T can only answer that the counsel of Gopcemohkun had not any doubt. From what Jad been 
declared upon the bench, and from the law as it was understood at that day, we were quite 
certain that Rajah Nubkishen would not have been suffered, by his will, tu deprive the son whom 
he had adopted, of his righte—and Gopeemohun Deb, if he had failed in proving tho agreement, 
would, notwithstanding the will, have been declared entitled to one éhird of the estate.—Macm 
Cone. H. L. pp. 230-2338. 

Gopeemohun Tagore versus Sebun Cower and others, 

1J. Saumchurn Doss died in 1810, leaving Sebun Cower (one of the defendants) his widow, 
and an adopted gon, Goberchurn* -Doss, (the second son of the body of Samol Duss, ) his heir 
and legal representative. 

As to Samol Doss, who had a moiety of the andivided patrimonial eftate which was 
mortgaged, there was no doubt of his right to bind his moiety; and he was now, since his 
death, properly represented before the Court by the defendants Jugernath Doss and Bulram Doss, 
his two infant sons and heirs. By Saumchurn’s adoption of Samol Does’s second son Goborchurn* 
the latter ceased by the Hindu law to be considered as a son and keir of Samol Doss, hia natural 
father, but became the san and heir of Saumcharn, his adopting father. ns 








* This should be Goberdhun, Goberchurn is an evidént mistako. 
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The other moicty of the mortgaged premises appeared to be in Saumchurn; and the question 
was whether he was properly represented, so as to bind that moiety. Tho title to that moiety 
was evidently in his adopted son Goberchurn, the infant, who was properly brought before the 
Court by the bill, but who was no party to the mortgage deed, nor, indeed, could have been by 
reason of his infancy. Sebun Cower, the widow of Saumchurn, and by whom the mortyaye 
was executed, had clearly no interest in the estate, having only a right of maifttenanee from the 
infant son, and her power to execute such a mortage could only be supported by actual necessity , 
either for the debts of her husband, or for the performance of his shrdd, or other necessary 
religious observances, or for the absolute maintenance of herself and family; but none of thes: 
things were proved in evidence, nor were they even recited in the deed, though it was probable 


enough, from the circumstances of the family, that the sum might, in whole or iu part, have 


been necessary to be raised, both for debtqand the due support of the family. I 1thaf February 
18] 7.—East’s Notes, Case No. 64. | : 
Rauee Kishenmunee, Appellant, versus Rajad’ Woodwnu Singh aul 
Rajah Jankeerau Singh, Respondents. 


T. This action was instituted by the respondents against the appellant and Rance Joymunee, 
to establish their proprietory right to Zvraf’ Kunkurakurpore, &¢., situate in Zillah Rajshahye, 
and to revover the protits which had been uaduly appropriated from the estate by the defendants. 
The plaint was to the following effect. Ranee Kishenmuneo had been left by the will of her 
late hushand, Maharajah Bishennath Roy Bahadoor, sole possessor and manager of all his property, 
real and personal, She was his third wife; and in the same will her deceased husband invested 
her with authority to adupta son, by reason of his having died childless. . The estate now claimed 
hal heen mortgaged in her husband’s ‘life time to one Jugomohnn, and the period fixed for the 
foreclosure of the mortgage had nearly arrived under the provisions of Regulation XVII of 1806, 
when Kishenmunee, with a view to avert that event, made a conditional sale of the lands to the 
plaintiffs for the sum of 65,90] rupees. A regular deed of sale was executed, and a, written 
agreement was entered into by the seller, that, in the event of her inability to repay the suin 
horrowed, with interest, within the period of one year, the sule should become absolute. Of the 
purchase money, 2570 rupecs were paid to Kishenmuuce for the purpose of defraying the expenses 
attendant on the worship of the idols, and the remainder was, with her consent, applied to the 
liquidation of the mortgagee’s debt, and deposited in court for that purpose. On the expiration 
of the term of one year, as the tinae had arrived for making the sale absolute, the plaintiffs 
made a summary appheation to the Judge of Rajshahye to enforce the written agreement. 
Accordingly a written notice was served on Kishenmunee. The defendant, Kishcnmunee, replied 
by admitting the loan as stated “by the plaintif_ly, but she averred in defence that the loan was 
usurious; that she had, with the permission of her husband, adopted a son named Gobind 
Chunder Roy, whose right to the estate was indefeasible, and who could not legally Le deprived 
uf the property by any act of hers, which might prove contrary to the rules of Hindoo law, that 
she had offered repayment of the money borrowed, the receipt of which, however, the plaintiffs 
had evaded. The defendant Joymunec replied by denying the allegation of the other defendant. 

On the 27th of July, 1919, the Serior Judge of the Court of Appeal gave judgment in 
this case, and possession of the eetate claimed was decreed to the plaintiffs, with costs. 

Au appeal waa preferred to the Court of Sudder Dewanny Adawlut fromthe above decision 
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by Ranee Kishenmanea, and the second Judge (C, Smith,) before whom the case originally 
came to & hearing, after directing further evidence to bo taken with reapoct to the facts of 
the case, referred the | following question of tho law for the opinion of the pundite:—'Supposing 
Bishennath« Roy, the husband of Kishenmunee, to have authorised her to adopt a son, was 
she at liberty to make the conditional sale of fer late husband's estate? in other words, was such 
estate the property of her or of the child, to adopt whom she had received permission?’ To this 
question the purdits replied, that Kishenmunee, having been duly authorised by her late husband 
to adopt a son, and having been appointed manager of his estate, was not at liberty to make 
a.conditional sale of that estate for any purpose, inaamuch as, at the moment permission to adopt 
was pronounced, it had the same effect as ifa child had boen conceived in the womb of the. 
widow, and her intention to adopt under the permission operated, to all intents and purposes, ax 
if she were enceinte ; that the boy subsequently adopted by her had all the right@of a post- 
humous child; and that Kishenmunec had no right whatever to do any act tending to injure 
his - property, especially to make a conditional sale of the estate, which evidently left him in no 
better condition than if the original mortgage had never boen redeemed; that, in fine, the 
right of property vested in the son, subsequently adopted, from the time of the Rajah’s death, 
and that the adopting widow had no authority but that of intermediate management under hex 
late husband’s will. . 

Authorities.— “Tho children who are born, those yet unborn, and those in the womb, are 
equally ontitled to maintenance; the privation of which is not sanctioned by law.” Smriti:-— Let: 
the judge ‘declare void a sale without ownership, and a gift or pledge unauthorised hy the owner.” 
The second Judge, having perused the above opinion and the additional evidence which had been 
called for, recorded his opinion ¢hat the decree of the Court below should be amended. It 
vtas evident, that he was of opinion that an illegal deduction from the loan had been mado by 
the Jenders, as well from the positive evidence of witnesses as from the presumption arising 
from the universal practice of the bankers of this country. Had this not been the case, a larger 
sum than was dueto the original mortgageo would not have been inserted in the writton obliga- 
tion executed by the borrower ; more would not have been borrowed than would be sulicient to 
redeem the mortgage and pay the price of the stampt paper used in the second transaction. The 
delivery of more than this has not been proved satisfactorily. Any attempt to take more than tho 
legal interest, whether by deduction from the loan, or by any meams or device whatever, has 
been prohibited by Section 9, Regulation XV, 1795. There appeared to him to have been great 
want of faith on the part of the respondents in this transaction; and he morover held it to 
be established, by the exposition of the law delivered by the Court puxgite, that the landed 
property of the late Rajah Bishennath Roy belonged of right, not to his widow, but to the son 
adopted by her in pursuance of the permission granted by her deceased husband. Under all 
the circumstances of the case, the second Judge expressed himself to be of opinion that the 
respondents were not entitled to recover either the money lent or the landed estate ; the first 
from their having attempted to extort illegal interest, and the second by reason of the estate 
being the property of the adopted son and not that of the conditional seller. At all events ho 
thought the present claim should be dismissed, and the respondents referred to a new action to 
recover the amount of their loan. The papers of the case being made over to the third Judge 
(J. Shakespear) for his opinion, he deemed it necessary to pyt another question to the pundits 
‘to the following effect “Supposing the adoption made by the widow to have taken place 


93 


09> WTE-A%G | 


Reece fe a] 7— sy wea Hfecer asae etal sierra cx wee sec Wie weeny cotred 
oafarea sface otten a, tay war set Stara fafen we ekcag; cxretate taht firw we 
atan Fiecra’ q—ans fry eters fran ewter sai fers ates a faye warez 
SRS WAST, aT TERT NaH THAR TP; rwraca atew_ were factey fery 
Riss TH ce aefnge Vai atfam, ak witie sincry x(a wae) CET wtesse; 
RU ATR, cUTA A Mace ARtA TS MSTA 7 Cem térw foryecn wi aw) ey 
we at fafen ae red aun xe fas frScaa cates facror Sfrema,—wtety arta ates 
of eee Beat ser Warsre vagix afew fara, @ arefee sige a q—wicy 
IE fate wASe eeaice Say Teqtavs fare ware wh 1 Srera gien acag Frey 
ztcw wea sfami aorty cats faferd ainty arahfe am ath | Aare feta 2 wettace 
ang wae warnfae facasai sigcaa, oar aiferaices fafer crem wetcacw faetfas 
CHUTE AE A IMSS, ATT LEaicy afacws Req, ate Sizia zize® eda cq wfqrey fax 
winiaceg fom nacereics aete @ Sow fal fener cis Siow feet @ ovhy ares 
Acts ATV aka was vemcs syis farvifea fafacye aewR Ate as aunty cafes 
wecxa faery Twa afer we LO mAs wa Siface aria @ oye oe ( CafTd fac. 
aby @ wafad cotfaa) ateez Gwe we ce facaoal sfantigray wletced fre. wate erapt 
sfacna: Stetewa faster ob fan eda ca faf(se srr tee wae ce ATES BBE oie; 
wing Sfacw aga arate aufts ex ath) awe cage ot sey facasa sface etfer cx 
fegera ui rate feutaraatca Sear arietta fq afam yeOe i aR frace Greta 
corey ate witatta fafes aces Bota fata siaceray (ete aB) ce fawate fae oraice mes 
aecng wate fen eifecn, @ Xca wHANergatca felt woe aE Siam eifscne, feryaiceyz 
2 rpra gu us afer Sfx weer TaTes! ME,—ceTT| Vex aforet « farcry eens 
VUTCEA A ASAIIWFS) Aaqye etry Be Witty wre weezy, ext @ Sej-e wat 
aig Siacw ERs ca TAM TS CSA TUAy aifan Halle vay warn elem SS Srey Bory 
watz faeces arpa farmekattiga) Sar weceA trate faatas fafret trze esi wz) aP- 
aifen cata 2 fauaty alerr TITTY AS Begs Buty fowl eds Tercw acwe MT! 
ext Ure 2 Vorweta wretce Fare Kater AH UT TE, we YT Steaifire fron 
qui edaifen are aes BiH Qwie acwaica fratacin Sorte Fale UF cw ottfzs | 
oF ARH BLS GAA SAC EHTS Hey aT [SH] CRM cq aT WeAcye SHAT; Tar Ve | 
RE MA WV ATA, A. CW. HH, FH. TH. 9, J. AWA | | 


. ABwHT FT. €89— Iw IAtH 
TraaHTT geeretterin gle wifes —aatt—sthal eave staefl cadt caretced | 
AST TJ. VVO— db SHAT | 


Wiad care watala cal aifrs —zate—atraury seatttote egies auiced | 
oe Tima carats otal) once waecedy Ee eres carer Tey AT 


: VYAVASTHA-DARPANA. 1062 


subsequently to her conditional sale of her husband’s estate, and supposing such conditional sale 
to have been the only means of preventing the foreclosure of the original mortgage, would 
either or both of these circumstances have the effect of legalizing the transaction ?” In reply, the 
pruntlits concurred in stating that the date of the adoption could not affect the merits of the 
case, bat they differed as to the other point; Sobharam Shastree giving it ae his opinion, that 
the widow would be authorised in making the transfer in case of distreas, which rendered it 
inevitable, and that this was such a case; Ramtunnoo, on the other hand, admitting the 
legality of the transfér in a case of inevitable distress, but contending that this was nota case 
of that nature, asthe minor would not be answerable for his father’s debts until he came of 
age. The third Judge, on weighing these conflicting opinions, considered the former to be _ 
entitled to the greater weight, chiefly because it coincided with the Vyavasthds delivered on 
former and similar occasions, gnd partly because it was evident that the distress in the 
present case was of that nature which was contemplated by law. He was of opinion, that no 
eafficient proof had been advanced that any deduction had been made from the loan. On 
the contrary, he conceived the ,transaction to havo been fair and open; that the conditional 
gale should be held to have become absolute on the expiration of the period specified in the 
written obligation of the appellant, and he was of opinion, that the decree of the Court below 
to that effect should be affirmed as being in every tespect just and proper. By reason of this 
difference between the opinions of the second and third Judges, the case was postponed to 
another sitting for a final decision. On the 24th of June 1823, the chief and fourh Judges 
(‘W. Leycester and W. Dorin) expressed their concurrence in the view of the case taken by 
the third Judge. They field that no sufficient evidence had. been adduced to invalidate the 
conditional sale, which had beoome absolute on the expiration of the specified period, and that 
the only point which remained to be determined was whether or not the transaction should 
be recognised as valid according to the tenets of the Hindoo law. On this question they inclined 
to the doctrine laid down by Sobharam Shagtree, that the conditiond] sale, by the widow of 
Bishennath, of her husband’s landed estate, was valid, notwithstanding the fact of his having 
given her permission to adopt, and of her having subsequently adopted a son in pursuance of such 
permission, inasmuch as both the law officers agreed in declaring that the transaction would be 
legal supposing a sufficient case of necessity to have been made out, and as it must be admitted 
that, when the period fixed for the foreclosure of the original mortgage drew nigh, there did exist 
a mafficient case of distress to justify recourse to the measure. The conditional sale was exccuted 
to prevent the foreclosure of the mortgage, whereby the interest of the son about:to be adopted 
by the widow would doutless be best consulted; and although the measure had not the effect of 
saving the estate ultimately from alienation, yet it put off the evil day, and steps might have 
been taken in the interval to avert the loss altogether. For these and other reasons, it was 
finally decreed that the judgment of the Court below be affirmed. Date the 24th of June 
1823,—-§. D. A. sia vol, ITI. pp. 228 to 231. 
Case No. 541 of 1847. 
Bamon Doss Mookerjee and others, Appellants, versus Tarinee alias Shoyamunee Debea, Respondent, 
a Case No. 166 of 1848; 
Tavines alias Shoyamunce Debea, Appellant, versus Bamon Doss Mookerjee and others, Respondents. 
_ TL, These are two regular appeals brought against the decision of the Principal Sudder Ameen 
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of Nuddes, dated the, 20th of September 1847, in 9 suit brought by the plaintift, Musst, Tarines 
alias ean eee nee yn ee 
Bhoosun. 


These cases being called on for hearing, the eesttasie inicdan We 641 objected that the 
plaint could not be admitted, as it contained in fact two conflicting claims,—one on the part of 


Tarines, widow of Chunder Bhoosun, advancing own tight to: snoceed to his estate as his 
widow, and another in behalf of her son, to be adopted, under permission from her 
husband. 

Plaintiff sete forth that she is (under the deed of division made by Mohadeb, the common 
ancestor ofthe branch of the family with which she is connected,) heir to her husband, and the _ 
rightful owner of the deceased’s estate; and that she is Proprietor of her husband’s share, as is 
her son to be adopted. ¥ 

The defendant, Bamon Doss, ‘answers that plaintiff can only sue for possession, when she has 
wade an adoption, as on the part of the child adopted; or on her own part, for maintenance as 
widow of the deceased ; and residing as she does in her brother’s house, she cannot, on the strength 
éf the permission to adopt, without proving the axcomattes-putter, eue for possession. 

The other defendants answer to the same effect; and add that plaintiff declares her intention 
to adopt, and sets forth the to-be-adopted son’s claims, notwithstanding which she comes in for 
her own right, in opposition to these claims,—-the one claim being destructive of the other. 

As, however, the appellants have abandoned the plea that it isa : double plaint, we need 
only remark that it is clear to us that the plaintiff has come in on her own part, claiming the 
pregent enjoyment of the share of = deceased husband by right of succession to his eatate, as 
his widow. 

JUDGMENT ON THE RIGHT OF THE PLAINTIFF TO SUE. 


It being contended against the plaintiff, Tarinee Debea alias Shoyamunee, that since there is 
such a mention, distinctly made, of authority to adopt, in her plaint before the Court, her per- 
sonal right, as widow, must be taken, upon her own statement, to have lapsed, —the right vest. 
ing, from the date of her husband’s death, in the boy thereafter to be adopted by her, according 
to the principles of Hindoo law, and specially according to the precedent in the case Bijoyah Dedea 
versus Shama Soonderee Debea, (Sudder Dewanny Adwalut Reports of 1848, pp. 7162 to 766. ) 

We have, after a full and careful examination of the question, and with the advantage of a 
very protracted discussion, and of a minute examination of all the authorities, by the Pleaders of 
the parties in this appeal, come to # conclusion differing from that of the majority, ( Messra Tucker 
and Hawkins,) who ruled the point in the recent decision, in the case above cited of Bijoyah 
Debea vereus Shama Soonderee Debeah ; and are of opinion that the fact of an authority to adopt 
a son being possessed by a widow, does not supersede and destroy her personal rights as widow ; 
and that those righte continuing of force 4 an adoption is actually made,* there is no bar to 
the admission of the present claim by the plaintiff as widow. 

The subjoined extract from the decision in question shows all the grounds on which it 
rested. These grounds, it will be seen, are the opinion given by the pusdit on the question put 





© This is erroneous, inasmuch as, in the first place, a widow, authorised to adopt s son has no 
tee in her late husband's estate. See ante, p. oe. 
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to him in ,dheb appeal, and tha opinions of the puadiis in Rance Kishen-munes’s case, ( Reports, 
Sudder Dewanny Adawiut, vol. III. p. 228.) 

“Messrs Tucker snd Hawkins.The plaintiff ‘ques for her share of the estate as heir to her 
deceased son; and in her plaint sets forth that sha hes power from her husbénd, in the event 
of her born son's death, to adopt agon. The question was pat to the pwadit of this Court, 
whether « widow, with power from her husband to adopt a son, can sue as heir in her own right 
for a share of the ancestral estate ? The pusdi? replied distinetly that ahe cannot. In fhet, it was 
laid down by the pundits in the case of ‘Rance Kishen-munnes, appellant, verexe Rajah Woodwunt 
Singh and another, respondents, ( p.°228, vol. III. Sadder Dewanny :Adawlut Reporta, ) that the 
moment permission to a widow to adopt a son was pronounoed, it had the game effect as if child 
had bean conceived in the womb of the widow; and her intention to adopt, ander the permission, 
operated, to all intents and purposes, aa if she were enceinte ; and that the boy, subsequently 
adopted by her had all tho rights of a posthumous child. It thus appears that the plaint in the 
present case cannot be sustained. The plaintiff declares ehe has a power to adopt: her plaint, 
therefore, is much the same as if she had sued as heir alleging, that another existed having a 
right by inheritance prior to her own.” 


The case of Ranee Kishen-munee, which is the other ground on which the judgment of 
Messrs Hawkins and Tucker proceeded, is one which turned on a point perfectly distinct from 
that now before us. The point in that suit was whether a retrospective right could be claimed 
by ason after he had been adopted, eo as to bara sale made by his adoptive mother, previous to 
his adoption, to the injury of the rights, & that time contingent and eventual, but which actually 
accrued to him upon his adoption. In .that case, the sox, ‘when adopted, became an undoubted 
heir ; and it was of course the correct doctrine that no sale, made by a widew, who possesses only 
a very restricted life interest in an estate, could have been good against any ultimate heir, whether 
an adopted son or otherwise, unless made under circumstances of strict necessity. The case, then, 
stands by iteelf,and affords no general precedent, although, even if it did, it would relate only 
to the rights claimable by an adopted son, after adoption made. 


6 

Now, therd is no doubt as to the declared right of a» widow in Bengal to sufeed to her hus- 
band’s estate upon his death, in default of lineal male heirs, down to the great grandson in the 
male line. This is aright certain and incontestable. It is not urged, on the other hand, that 
there is any direct text, enjoining that, in the event of the pregnancy of a widow on the death of 
her husbaad, her right to succeed shall be held in abeyance, until it be seen whether she is deliv- 
ered of a male ors female child.* The argument as toa widow who has a permission to adopt, 
is only that, accordisig to the dicta of the pundits, she is to be regarded as onceiete. If no text 
can be shown for the suspension of the righteof a widow actually pregnant,” it is atill more 
certain that there is po similar provision for divestare of right in the case of 9 widow, held 
only to ‘be constructively pregnant of a son through the effect of a permission to adopt. 


oe This finding ap - eben erroneous; inasmuch as in the text of Vashishthe and the interprete- 
ton theres? as contained’ in ‘the Viebdabhongdrndva, (the translation whereof is knows as Oclebrooke's 
' Digest,’ ) itis plainly mentioned Anarene delp to be pregnant can ‘have « share, but she is to 


have it notin her own right, but for the behoof of her son to be bora. See ante, p. 6, note. 
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"he ‘che pastaye of the Hitidds law or which thi objection to the widow's right, in the 

either Of wreal of Uf a “obabtanittive ptegianoy, ie directly based, is the following, which is 
notiond «in! the two cases,*:and of which = trinddtion ix sitjoinud from Colsbrooke’s “translation 
of the »Dévabhdga:, “They who are born, they, who, ate yet unbegotten, and they who are 
(actually ) in the womb, all require the means of support; and the disaipatwan of their hereditary 
maintenance ia censured.” Upon this passage, it haa been contended, on behalf of the widow, 
that i prescribes a moral duty rather than a legal obligation; as, were it held to be of atrict 
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legal force, it would militate against the admitted right of & Hindoo father, in Bengal to dispose 
of iw’ préperty ‘according’ to bis dwn’ choice by will.” MMat, apart from this, it is’ to' be observed 





that thevery terme of the ‘text, providing for sons yei "wnbeyoldes, refer to a contigent and future, 
and not:to® present rightt;...In perfect consistency with this;-we find that the right accruing to 
an after-born son, in regard to real ancestral property, is thus described in ‘the same treatine: 
~ (That is declared by -Yishaw, “sons: with whom the father has made a partition, should ‘give a: 
ehare to the con born after the distribution.’ Jdgayavalixa :—-‘When the sous have been separated. 
one afterwards born; of a womatt equal in class, shares in the distribution.’ His allotment must 
positively he made out of the visible cetate, corrected for incomé and eapendi¢ure.”t 8 
A strong illastration to the same effect is to be drawn from the lawgf partition, according 
to the Mitdéthard, in which it is laid down, (Chap, VI. Sects. 11 andl2,) that ifthe pregnancy 
of a brother’s widow be thanifest at the time of an intended partition, the pattition should be 
postponed til} after the delivery. Some commentators hold the sense ofthe passage-to be that 
partition may at once take place, but that a share should be set epee Jor the widow who ia sup- 
posed to be preguant, and, when sie is delivered, the share is to be assigned to hor son; and this 
interpretation is rejected hy. others, chiefly because, according. to the law of the Western schools.in. 
regard to an estate still undivided, ‘widows are not entitled to participate aa feire’§ ks. 


® Ranee Kishenmunee’s case, above referred to, Reports, vol. III, pp. 228—231. 
Ramkishen Surkeyl's case, ditto, page 367. ¥ 


+ The right of an yet unbegotten son, though it may in a manner be called ‘contingent or future,’ 
is similar to that of a posthumous son; so the heritable right te the property of the adoptive father 
must, as a matter of course, vest in the adopted son as soon as he is adopted; but if, according to the 
holding of the learned Judges, the right had already vested in the widow, it could not again vest in the 
son,—as long as the widow is not divested of it; for our law is that a right being once vested in one, that 
person cannot be deprived of it before his or her death, natural or civil, or voluntary abandonment, Tho 
result ofthe above finding would, however, be that an adopted son, when ado ted, shall gnot be vested 
with his father’s property, though it is provided by the law that it must devolve upon him immediately 
on his being adopted, bt that the widow shall continue to hold it in preference to, and to the exclusion 
of, the son, the and foremost of the heirs. This is as illegal and as any thing can &. 


¢ Chap VII. Seof. 11 to 12. See also the Déyakramasangraha, as to Whe right accruing to sons 
afterwards born. Chap, V. Sect. 21 to 24, : 


But this is the subject of an altogether different chapter, which refers to the partition of the 
paternal ame the sons in existence, and pore for the son (if any) then conceived but - 
not known, or conceived and born, lsyi wie that sons should not divide the patrimony 
whilst there is atprobability of another son being born, but if they nevertheless divide it, they mast, in 
that vase, contribute portions from their respective shares to make up the share of their after-born, 
brother. Thus as the chapter in question does not treat of the inheritance of » widow, whose right is- 
lisnited to a restricted life interest, and who, being as she is entitled only where there is no son, son's 
aon, or son's grandson in themale line, can by on means have a heritable righé where a posthumous son 
sto be born, and inherit prior to such son, the texts in question cannot serve as authority for the position 
a own. 

it 

§ The judgment'of the latter (set of commentators) must be pronounced +o be, inas- 
much a6 thé share . which is pecans’ Sy a prerent widow is not reocived in her ows?! Hight, but as 0 
guanilian, or prochain amie, for the be her to-be son. (Ses ande, p. 1043.) Therefore, the circum- 
stance of the estate being joint or divided being no bar to the inheritance and participation of « son, the 
interpretation given by the first set of cothmentator s is only right, 
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of aathvidties, other than the direct text of the law aud commentarics, the following may be 
quoted e 

Magnaghien’s Hingu Law, volume 1. p 2.—“The most approved conclusion appears to be that 
the inchoate right arising from birth, and the relinguishment by the occupant ( whether effected 
by death or otherwise,) conjointly create this right,--the inchoate right whiay previously existed 
becoming perfected by the removal of the obstaclo.*” , 

M. Colebrooke in Strange, vol. II. p. 157.—"Presuming tho property, here spoken of as the 
woman’s, to have been what devolved upon her by the death of her husband, and not to have been 
her proper stridhun, it ceased to be hers at the moment of a valid adoption, made by her, of a son 
to her h d and herself; in the same manner as property, comiag into the hands of a pregnant 
widow, by the same means, cannot be used by her as her own, after the birth of a son. From the 
moment of the adoption taking offect, the child became heir of the widow's husband, and the widow 
could have no other authority but that of mother and guardian.’’+ 


The only meang of evadingy the application of this opinion, so weighty and so directly to 
the point, has been by arguing that it was given in regard to a Madras case, and had reference to 
the law of the Mitaksharé.t : 


Dictum of the Privy Council in case of Diurm Dass Panday versus Sham Soondree Debeah.— 

Moore’s Rep. vol. LIT. p. 243—‘Now that, upon the authorities, there can be no doubt that 
that is the result of an act of adoption, because the property tain the widow from the death of the 
husband till the powor of adoption is exercised ; éhen, that adoption diveste it from the widow, 
and vests it in the adopted son.”’t 


A case may also be cited from the manuscript papers of Sir E, H. East, in Morley’s Reports, 
(vol. II. p 18,)in which, incidentally, the same opigjon ia very strongly expreased.—"‘Since 
the defendant had come to the age of 16, the widow had given up the property entirely to his 
management and benefit, which was a strong corroboration of the truth of the defendant’s case, 
heeause the widow Acracif had actuglly by the adoption deprived herselfof a life eatate.§ 

A passage in ‘Colebrooke’s Digest (vol. II. p. 505) has been referred to, in which birth is 
spoken of, ‘as a'praticular relation of body, not a relatiom taking place at the first instant of 
procreation” The pundit of this Court, in his firet 7yavasthd in Kuroonamye’s case, says ; ‘Birth 






© This definition of the cause of the heritable right i not according to the doctrine current in 
Bengal.—See ante, p. 5, note. e | | 

+ Even if it had reference to the law as current in Bengal, it could not be applicable to any case 
and followed in practice, for the defects already stated.—See ante, pp. 1042 & 1068, notes. 


-¢ ‘This is erroneous, inasmuch as the heritable right, if once vested in the widow, scoording to our 
lew, could never be divested from her and vested in the adopted son, so as she lived or continued free 
from any defect causing disinherison, or so long as she dil not voluntarily abandon.—See ante, pp. 2,11, 

In the above case it clearly s that, the widow having voluntarily abandoned the property, 
it hal vested in the adopted son 4 Be 5 she had not so abandoned it, she could not have been seeks of 
it, and the same vested in the npg ape son, 0 lotig as she lived or continued free from any of the defects 

ey ‘disinherison. “How can it be certain that the ‘plaintiff in the present case will reliiquish the 

erty and give it ‘up to the —— prod aedontg rty as heir to law, then no 

one can oblige her to give it up, she vol vagrees to do so; and the edopted son connot get 

the proper; anleda’ she can be made to give it up; nor can s decree be made upon the belicf that she 

will voluntarily abandon it. The circumstances of the above case,being therefore different from those 
of the present, it cannot be a precedent in the latter. | | 
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was twofold.’ It might be referred to the period of ‘couception or of actual production? In the 
marginal note by Mr. J. C. C. Sutherland, (a gentleman whore opinion on points of Hindoo law 
is deserving of much respect,) to the case of Lukkhipria,* he has introduced the words :—‘Right 
of succession cannof remain in abeyance in expectation of the future prodaction of such heir, 
not conceived at the time of axccession opened.’ It has been urged that Hindoo rules and famil y 
customs have established a period in the sixth month of pregnancy, from which conception, in a 
legal sense, can be calculated. These, however, are very feeble grounds; and it is obvions that. 
the fanciful anal, which has been contended for, between a real pregnancy, and a constructive 
pregnancy through a permission to adopt, will here fail; for the argument has been that the right 
vests in the child to be adopted from the moment thal permission to adopt is pronounced by the 
husband, and not from the sixth month, or any other period after that. 


+ . 

The truth 13, that the eupposition of a positive and actual right, vested in an embryo, which 
may never come into full existence, is one which muat almost be rejected on the mero statement 
of it. Itia particularly repugnant to reason in the case of a possible adoption, which may be 
made after the lapse of many years, or may never be made at all. Ifthe supposition were to be 
admitted and acted upon, the effect would be to alter the whole course of natural inheritance ;¢ 
for there vould be one course of inheritance as from the son to be adopted, and another (aa is ugual 
at veesent) from the widow’s husband, upou her-own death. The rights, for instance, of any 
‘aavhters of the huaband would, in the former case, be wholly set aside. 


We are, therefore, of opinion that a decree must. pass in favour of plaintiff for her hnsband’s 
share of the above mentioned property,{ as well as for that which, it is admitted, descended from ' 
Mohadeb to his heirs, and was held by the defendant Bamun Doss.—Sudder Reports, 80th of 
September 1850. 


Remark.—Tho Court was right in overruling the argument that—‘the permission to one’s 
own wife to adopt a son is to be dealt with as the conception of a son in her womb,’ as well as in 
rejecting the supposition of positive and actual right in an embryo which may never come into 
full existence ; but wrong in decreeing that the widow was to have the property in her own right 
as heir to her husband, until she adopted a son, when divesting of her it was to vest it in the 
son adopted.—Almost all the rulings in the present case appear to have proceeded from the 
error in one point,—namely, the erroneous supposition of the widow’s being divested of the right, 
and its being vested in the son as soon as adopted. The error in question seems to have been 
made originally by Mr. H. Colebrooke (from whom it was not to be expected.) We are never- 
theless led to supposagthat, at the time of writing the foregoing opinion, it did not occur to the 


* Reports, vol. V. p. 315 ; ante, p. 225. _ : _ 

This docs not appear to be accurate, for, if a son be adopted, there wou d be no change in the 

ee ue manne as m that case the heir of that son would succeed after him; and ifa #0n be not 

adopted, in such case the apprehension of the succession of the heir of such gon, to the exclusion of the 

heir of the former owner, on the ground of the decree having been made in right of the son, is quite 

roundlgss ; because, when the expected son did not at all come into existence, the jeer reserved as 

his, must, owing to his non-existence, exclusively belong to the heir (that is, the widow ) of the original- 

proprietor : so, in this case also, there is no apprehension of the order of succession being changed, inas- 
much as, when the adopted son did not come in existence, there could be no heir to him. 


+ The mention of this property is not quoted here from the original decision. 
cigs 
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mind of that learned gentleman that, according to the law, which.he was administering, tho right 
once vested in one could not be divested from that person and vested in another as long as tho 
former lived, or continued free from any of the faults causing disinherison, or voluntarily abando- 
ued it; or elee that scholar was not tho person to write so unfounded an opinion. And when Mr. 
Colebrooke fell into such an error, it could by no means be expocted to be rectified by the other 
‘gentlemen who wrote on the subject. Misled by that erroneous opinon, the Sudder Court accord. 
ingly passed the above decree. I do not say that the Court were wrong in making the decree 
in favor of the widow, but I do say that they did not act consistently with Hindoo law in making 
the decree in her favor, declaring her (onthe above mentioned ground) to be heir to her hus- 
‘band, and holding at the same time that, as soon aga valid adoption should bo made by her, 
she would be divested of the property already held by her; and the same should vest in the gon 
inasmuch as, according to our law, the right vested in the widow cannot be divested from her 
and vest in the son subsequently adopted. Tho court ought therefore to have passed the decree 
in favor of the widow, but for the behoof of the son to be adopted, as in that case, she, like a 
widow, could enjoy the benefit of the property, and there could be no legal impediment to the 
succession of her son, when adopted. But according to the decree, as it. has been made, the 
adopted son, when he came into existence, would not by law he entitled to the property, notwith- 
standing the decretal order, so long as the widow lived, or continued free from any defect causine 
disinherison, or voluntarily abandoned it. j . 

The Court, by citing some authoritice, which strictly speaking are irrelevant to the matter 
in question, held that the widow should inherit until the actual adoption of the son, who, when 
adopted, would take the inheritance, which, passing from the widow, would then vest in the son 
but they appear not to have perceived the barrier thrown by such holding of theirs to the 
succession of the son when adopted ; that is to say, they provided that the widow should inherit, 
the property until the adoption of a son by her, and that such son, when adopted, wonld be vested 
with the property, and the widow, divested of it, but at the same time forgot that such order 
could not be executed consistently with the law, according to which property already vesting in 
the widow could not be divested from her and vested in the son. Nothing could therefore be more 
illegal and absurd than the finding by which a son, who is the best and foremost of all heirs, 
and has aright to imberit to the exclusion of all other heirs, should himself be excluded by tho 
widow, who by our law has a much weaker right, and is excluded not only where there is a son, 
but also where there is a son’s son or son’s grandson (in the male line.) The decree in question 
ought therefore to have been, as already said, according to the interpretation of the text of 
Fashizhtha*,—that is, the widow ought to have been ordered to have the property in behoof of her 
to-be son, who would take it, when adopted, as in that form there would beno legal impediment 
to the succession of the son, no injury to the widow, and no change in the order of succession ;—= 
the son being enabled to inherit the property as soon as adopted, the widow having the same 
benef under it as is contemplated under the decree in question, (for, whethér the property sued 
for be decreed to her in her own right or in right of her to-be son, the effect as respected herself 
would be the same, namely, in both cases she would only have a restricted life interest ag pres- 
cribed by the law, ) and as in the case of a fetus being born dead, or a living daughter, the heir 
of the former owner, whose claim is superior to that of a daughter, is entitled to the property 
reserved for the futus, so also would be the case in the instance of non-adoption of the son. 


® See ante, pp. 1042 & 1068, notes. 
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Ramkithen Surkeyl, ( Guardian of Inwur Chunder Roy, minor, adopted son of Rawlukkice 
Debya, deceased, ) appellant, versus Museummat Sreemotes Debya, and othert, rerpondents, CASES 


I. This was an action brought by Musrunmat Ramlulkhee Debys, against the present respon-. ‘Bearing on the 
dent and others, to obtain possossion of a one anna, thyge guada, one cowres, one brant share of Vyavasthé No, 682. 
three and half anna share in the Zemindary of Kishenram Roy Chondery, of a five anna, six gunda, 
tow cowree chare of a talook known by the name of the said Kishenrom Roy, and of a five anna, 
six and half gunda share in a talook known by the name of Nursingdeb Roy. 


The plaint set forth that the above lands had been the property of the plaintif’s father. 
in-law Kalikaprosaud, who died in the month of Pous 1228, B. §., and of whom she anda son 
adopted by her were the heirs; that however on the occurrence of the aforesaid death, the , 
defendant Sreemotee Debya, daughter of her father-in-law, with Cally Prosand Gangooly her 
husband, had conspired with the other defendants, and taken possession of tho estate; that, there. 
fore, she sued in her capacity of guardian of her son who was the rightful proprietor. 


Cally Prosaud Gangooly, one of the defendants, stated. that the deceased Kalikaprosand had 
given his daughter in marriage to him, and, having no son living, had made over to him, the 
defendant, by a deed of gift, all the lands included in the present plaint, with some others situated 
in the pergunnah of Shayustanugur and a talook known by the name of Kishenram Roy, in 
the perguniah of Arungpore, reserving only two mouzahe for his own maintenance, and one for 
that of the plaintiff, his deceased son’s wife ; that his father-in-law had, at the same time, executed 
an engagement promising that, on his death, the two mouzahs, which he had set aside for his own 
aupport, should belong to his daughter Sreemotee ; that he, the defendant, had obtained possession 
through the aforesaid deed during Kalikaprosaud’s life time, and had paid'the jumma ever since. 
He further stated that the husband of the plaintiff had died without giving powers to his wife to 
adopt a son; and that, therefore, the adoption on which the plaintiff rested her plea must he held 
altogecher illegal. 


The plaintiff, dissatisfied with the Zillah Court’s decision, appealed to the Provincial Court of 
Dacca; and Cally Prosaud dying, his widow Sreemotee, proving herself to be his heir, maintained 
the suit. 


The first Judge of the Court, agrecing in the opinion of the third Judge, gave judgment to 
the effect that the dismission of the appellant’s claim should be affirmed, but the declaration as 
to the illegality of the adoption of Iswur paul should not be maintained. 


The appellant’s plea of special appeal was admitted in the Sudder, Dewanny Adawlut. 


The following interrogatories were put to the court pundit, and answers recoived from him. 
Question lst.—A Hindoo inhabitant of Bengal dicd, leaving a daughter, whose husband is alive» 
an adopted son of his son who died before him; and some years after his death his daughter 
brought forth a male child. In this case, according to the law, as current in Bengal, will his 
inheritance devolve on the adopted son of his son, or on his eanghien? son? if on both, what aro 
their respective shares ? 

Question 2nd.—A Hindoo widow, having obtained her husband’s sanction to adopt a son, 
does so ten years after his death. Is the adoption which took place after so long a period from 
her hasband’s death good and legal, and is sach adopted son ane to inherit from his adopting 
mother’s father-in-law or otherwise ? 
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Question Srd.—The grandfather, by whose direction: and consent the widow had adopted tho 
son, after ‘such adoption, having been displeased with his son's widow, made out a deed of gift in 
favor of his son-in-lkw, and put him (the donee) into possession of hia entire landed property 
of both descriptions, ancestral and self-acquired. Is the deed of gift valid in such case, and is 
it an impediment to the adopted son’s right of succession to the property ? 

Question 4th.—Should the grandfather have executed the deed of gift in favor of his son-in- 
law previously to the adoption, in this case will his property devolve on the adopted son or not ? 

Question Sth.—If the donor executed the deed of gift either in 1221 or 1222 B.S., and 
antedated it to 1218 B. S. by the collussion of his son-in-law, in this ¢ase, will the deed of gift 
be held null and void by reason of such false entry, or will it be considered good and legal not- 
withstanding ? ' 

Reply \st.—If a Hindoo of Bengal dic, leaving a daughter who is likely to have male iseue, 
and an adopted son of his son, the son dying before his father, and a few years after that’ the 
daughter bear a son, in this case the adopted son is entitled to the succession, even though the | 
daughter and her son are living. However, a discrepancy exists in this point between the text of 
Devala, quoted in the Ddyabhdga, and that of Manu,-who held the first rank among legislators. 
This opinion is delivered agrecably to the doctrine of Manu. 

Reply 2nd.—A Hindoo widow, having obtained her husband’s sanction, may adopt a son 
after ten years from the date of her husband’s death, and the adoption is legal. Such adopted 
son is entitled to inherit from his adopting father’s fatler; for there is no fixed period for adoupt- 
ing achild on the expiration of which the adoption can be held void. 

Reply 8rd.—Should the widow of the son, with the consent of her late husband and his 
father, have adopted a son, and subsequently should the father, being displeased with his son’s 
widow, have given his property movable and immovable to his son-in-law, the gift must be con- 
sidered illegal, and the son-in-law can derive no right thereby te the property given. 

Authorities :-—What has been given by men agitated with fear, anger, lust, grief, or the pain 
of an incurable disease, &c. must be considered as ungiven.” The passage of Mdrada cited in the 
Fivadarnara-setu, : 

Reply 4th.—Though the grandfather, previously to the adoption, have exccuted a deed of gilt 
assigning his property to his son-in-law, yet the adopted son had acyuired a prior title to the 
property, the boy ultimately adopted being entitled to all the nghts of a posthumous son. 

Authorities.—“Even they who are born, and (yet) unborn, and they who exist in the 
womb, require funds for subsistence ; the deprivation of*the means for subsistence is reprehended.” 
The text of Maw quoted in the Dayathaga. 

Reply Sth.—Should the donor in 1221 or 1222 B. §., have exccuted a deed of gift in favor 
of his son-in-law, and have antedated it to the year 1228 B. S. to defraud his son’s adopted son, 
in this case the deed of gift must be held null and void, by reason of its containing a false entry. 
This Fyavasthd is in conformity to Manu, the Déyabhéga, and other legal authorities as current 
in Bengal. | 

After perusing the opinion, the Second Judge recorded his judgment to the following effect— 
that it had been established that the adoption of the boy Iswur Chunder had taken place iPthe 
month of Aghan 1221 B. S., two months before the filing of the amended defence, the mention of 
a deed of gift in which, for the firet time, could in consequence, only be looked on as an expedient 
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of the writer fo deprive the adopted pe of hig rights, and-satisfy his son-in-law, who wished to 
retain the inheritance for the son of whose birth he was not then without hope; that it had 
been moreover established, that tho adoption of Iswur Chunder had been made with authority 
from the husband previously received, and with the consent of the father-in-law; that a delay of 
ten years before such authority was acted on was not illegal, as had been proved by the anewer 
(No 2) of the Court pxndit ; and this waa further supported by the tact, that the opinion of 
the pundit of the provincial Court, given in ignorance of the existence of the deed of gift, was 
exactly to the same effect ; that although another opinion of that pundit, given on the supposi- 
tion of the deed of cift having been made out previous to the ado tion, declared that deed to 
confer a superior right, yet the opinion in question could not be held applicable in the present 
case, when the allegation of the priority of the date of the deed of gift had been shown to bean 
mere fraudulent circumvention. ‘ 


The whole estate was therefore adjudged to belong to the adopted son, subject to the neces, 
sary condition of providing for the maintenance of Srimotce. 


The case was next brought before the fifth Judge (W.B. Martin) on the 19th of June, 
who expressed his entire concurrence in the above opinion. 


Judgement of the Courts below reversed, with costs. Date the 19th of June of the year 1821,.— 
S. D. A. Rep. vol. IIL. pp. 867 to 372. 


Gourbulinb, complainant, versus Juggernoth Persaud AMitter and others, defendants, 


II. The principal question raised in this case was, whether or not, Gowrdaddus had a right to 
the estate of (the person who was called in the arguments ) Avs adopting grandfather. The per- 
son so called (whether properly or otherwise) was Rajah Mujbudlas. We had an only ehild, a 
son, called Avocnudbulluh.—Aoocundbullub married Joymonee Dossy, a by whom he had no child. 
Before his death he had desired Juymonce to adopt a son.—Jfoveundbuddud died three years before 
his father Rajah Rajbuléub, aud a short time after he had desired his wife dJoymonce to adopt a sun. 
She did not adopt until after the death of Rajah Kajballus, her husband’s father, It wag aaid, ancl 
found in an issue, that Jajah Majbullud, having heard of the instructions given by Aloveuadse lh 
to Juymonee, to adupt a son, acquiesced in those insttuctions. On the 24th of Mareh 182-4, 
Gourbullus (who had been adopted by Joymonec, in pursuance of instructions given to her for that 
purpose hy her husband MMovcunddullus ) was entitled to the estate of Jovenndbullud, and aleo to 
the estate of Rajah Rajballud, 


The defendants were nephews (i. e. sons of the sister) of Rajah Rajbullub, who died poxsessed 
of very large property. They were the heirs of Ltujah Jtqjbullud, and would have been entitled to 
his estate, had Gourdullud not been adopted, 


Rajbullub (the father of Moocundsullud ) survived his son about three years, and died in 
the Bengal year 1205. He did not leave either widow or child surviving him. Jvymozee, after 
the death of Rajbullué, adopted the complainant Gourbud/ué, in pursuance of the instructions which 
she had received from her husband, Moocundbuliud, in his life time. 


In the course of the proceedings, as some importance seemed to have been attached to the 
fact of Rajbullus having confirmed the instructions which had been given by dfvocundbullus to 
Joymonee relative to the adoption, and as one issue was to try whether Gourbullub had been 
adopted as Moocundbullub’s son, I enquired of the Court Pundits if it was necessary that, af the 
time when Gourbullub was adopted, it should have been declared, at whose inatance the adoption 
took placeor that he was adopted by the desire of Rajbutind or of Moceundbutiud, or of both ¢ 
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The pundits answered, that it was: perfectly unnecessary, boosuse: sothing but the desire of her 

own Ansland could sanction the adoption of acon by Joymones; that without this sanction, the 
md would have been sélerly void; and that. with it, the. declaration would be superfixone, 
inasmuch as the boy nexet necessarily be adopted as the son of the adopting widow's late Anshand, 
and that it could not possibly be otherwise. 

Three issues, ia which the complainant Gourbullub was ordered to be plaintiff, were directed 
to be tried. 

Ist. Whether Joymonee (the widow of Moocundbullub ) had authority from Moocundbullub 
to adopted a son ? 

2nd. Whether Joymonee (the widow of Moocundbullub ) did adopt Gourbullub ae the son of 
Moocundbullub ? 

3rd. Whether Rajbullub (the father of Moocundbullub ) did authorise, and assent to, the 
adoption of a son by Joymonce ? 

All these issues were found in the affirmative, or in favour of the plaintiffGourballub. 

The question of Hindoo law then arose, viz. whether Gourbullub, having been so adopted, 
became, by his adoption, entitled to the estate of Rajbullub, his adopting grandfathor—for it 
was admitted that he did, by his aduption, become entitled to the estate of Moocundbullub, his 
adopting father. 

Upon this point, the two pundits of the least Court differed in opinon—one holding 
that Gourbullub was entitled to the estate of Moocundbullub only, the other holding that he 
was entitled to the estate of Movcundbullub, and the estate of Rajbullub also. The pundit who 
confined the right of Gourbullub to the estate of Moocundbullub, delivered to mea paper (of 
which the following is a copy ) in justification of his opinion. 

“Sankha and Likhita, Harita, Jagnyavalkya, Vishnu, Narada, ond Devala, are the ecven sages 
that have ordained that a given son, that is, an adopted son, is not an heir to kinsmen, but that he 
is such only to his adopting father; and Manu, Goutama, aud Boudhdyana, are the three sages that 
have devlared that he is Aeir to his adopting father as well as to his fathor’s kinsmen.—In order to 
reconcile these contending passages, the authors and compilers of law treatises have advanced, 
that, where such texts occur, they intend an adopted son of transcendent merits, and as such a 
meritorious gon eannot be found in the present ( Xa ) age, the author of the Ddyabhéga has 
placed him among those who do sof inherit of kinmen. | 

Hence there is no disagreement between Mfanu and Jimilavdhana, the author of that trea- 
tise, who, in the beginning of it, says that he has composed the work @r the information of such 
as loge themselves in contention, from not understanding the texts of Manx and other sages, 
and thereby makes appear the superiority of Manu, and tho utility of his own work in explaining 
the intent and meaning of Manu. Decisions are not formed solely by the text of Mann, because 
without the assistance of commentators his true meaning is not evident ; otherwise why a sixth 
portion ora fifth portion of the share of a lawfully. begotten son, awarded to a given son, is not 
held legal, but only a one-third share ordained him by Deva/a and other sages ? 

It will here be observed that this Pundit has, as many Pundite before him have, relied upon 
the efficacy of transcendent merits, for the purpose of reconciling all differences of opinion ; but as 
he himself has informed us, that these ‘transcendent merits’ are not to be found in the present (Kali) 
age, he has started another topic for controversy. If, as is acknowledged, transcendent merit 
cannot exist in the ( Kali) age, it is not easy te conceive how it can, at this day, either create 
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,. OF Ronotenls thas. At all ovinite, if tranecenbént merit be necessary. to the: inheritance 
of am adopted epa,and if:tranasndtht: merit is nbw ‘not tobe found,’ it must. follow : that, the 

pt d con's: wight : ‘ty: inherit, is, 06 this :day, absolutely -abolished. To'this conclusion, euch « 
mpae' an, thet which. our Pandit has hed recourse. to, for the purpoee of reconciling diflerencer, 
must obviously lead ; and a denial of those rights, which are admitted by every day's practice to 


exist, and which the Pundits themselves (except ix ed sustances) never fil to acknowledge, 
mist be the consequence. or 


As the Supreme Court Pundits had differed in opinion, and as the case was of much import- 
ance on account of the magnitude of the estate contended for, and on account of the precedent | 
which it was to form, I determined to get the best opinions which were to be obtained. It was 
submitted to the Pundits of the Skdder Dewanny Adawinl, put as the case of A, B, and C, and the 
adopted son. They both declared,that a son adopted by C, the widow of B, was, according to the 
statement, entitled not only to the estate of B, but to the estate of A, the father of B. 

After this, Mr. William Hay Macnaghten, at my desire, translated the case and circulated it 
for the opinions of the Pundits attached to the Courts in the Mo/fussil.—They aré all printed in 
the appendix.—In the statement which was sent to the Pundits of these Courts, the name Ram- 
ktichna wae substituted for Gourbullub ; the name Ramburry for Rajbullub ; the name Ramtanoo 
for Moocundbullub ; and the name Hurrypryah for Joymonec. 


The defendants moved for a new trial of the issues; anda new trial was granted, the 
defendants taking the order upon the terms of paying,’ within a certain time, the costa of the 
former trial fo the plaintiff. These terms were not complied with, and the cause was set down for 
farther directions. On the 14th of March 1824, it came on to be heard. The defendants did not 
appear; and the complainant Gourbullab was declared entitled to the estates of Moocundbullud 
and of Rajat Rujballub, and the defendants decreed to account with him accordingly. 


No ‘doubt existed with’ respect to the right of Gourbullub; nor was there any reason to 
suppose that a second trial could have procures aresult different from the first.—Cons. H. 1. 
pp. 150-166. . 


‘Reacarx. ~The above case wae translated and circulated to the civil Courts of 45 Zillahs, and 
to the provincial Courts of Benares, Bareilly, Calcatta, Moorshedabad, Patna, and Dacoa ; and 
the Pundits of those Courta wrote and delivered 51 Vyavasthds or law opinions. Only in five of 
those opinions the adopted son, whose name was mentioned tobe Aemérishna instead of Gour- 
éulinb, was declared not to have a right to inherit the estate of his adopting grand{ather, but only 
to the estate of his adopting father.*—And in one of these five Vyavasthis the reconciliation | 
and ‘doctrine of the Dattata-chondriké, (vide supra, p. 1090,) were adhered to, and, on the 
ground of the duitaks sons in the present (kali) age not being endaed with transcendent qualities, 
the daifaka son Gourbaliud was declared not entitled to the estate of a dardiv. In the four other 
Vyavasthés, the doctrine of Deveia wad the rest, as quoted in the Dayabhiga and other works, being 
followed, the adopted son was declared entitled only to his adoptive father's estate,* and not to 





* Ip the sbove doctrine as well as in the texts cited in the Déyabhdga, t he datteka son being 
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eee On the contrary, thé: legal signification of’ the: tapnr ‘son’ being 
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that of his adoptive grandfather and the rest.-—In all of the remaining 44 Vyavastide the adopted 
so wihs.‘ddclared nililid aleo & the extate of hie adoptive grandfather; and all of these 
Fyavedthih weekeSninited principally on the text ef Mons, and in some the commentary of Kalhbke 
Bhuiée. wee xevpectfally quoted for authority ( Fide Cons. H. L. Appendix pp. XVITI-~p~LVIL. ) 
The Court, scoording to the latter doctrine, passed a decree recognising the adopted son’s herite- 
ble right te the estate of bis adopiys grandfather ; and the decision is quite consistent with the 
law and osage of the present age.--Vide supra, pp. 1090 & 1082. 





’ 
WHETHER 4 DATTAKA #ON 18 ENTITLED TO INHERIT YZOM A BAKDNU / 
a 


There are texts which declare that a dattaka eon is entitled to inherit from dowdbue ( cognates 
and collaterals, there are also texts which deny his heritable right to such estate. They are 
as follows. 

KOf the twelve sons of men, whom Mans, sprung from the Self-Existent, has named, six sre 
kinamen and heirs; six not heirs, but kinsmen.—The son begotten by a man himself, the eon 
of the wife, the son given, the aon made, a son of concealed birth, and a gon rejected, are the 
six kinsinen and heirs.—The son of an unmarried daaghter, the son of a pregnant bride, the aon 
ought, the son of a twice married woman, the son self-given, and the son by a Shtidrd, are the 
six kinsmen, but not heirs.”-—Afans. See D. Ch. Sect. V. $11. 


Boudhéyana.—He pronounces the real legitimate son, the son of an appointed daughter, 
the wife’s son, the sons given and made, the son of concealed origin, and the deserted son also, 
participators in the estate,—the son of an unmarried daughter, the son received with s progriant 
bride, the son bought, the son of a twice married woman, algo the son self-given, and the Nishdda, 
or son of a Shsédrd, he pronounces partakers of the family.—D. Ch. Sect. V. § 12. 


The eon begotten by a man himeelf tn /awfull wedlock, the son of the wife begotten by an 
anpownted - kineman, & son given, a son made dy adoption, a son of concealed birth, and ono rejected 
by his natural parente, are sons who inherit property.—The son of an unmarried girl, the son 
of a pregnant bride, agon by a twiee married woman, the son of an appointed daughter, a son self- 
given, snd & son bought, claim the family of their adoptive fathers, and a fourth part* of the 
paternal estate, if there be no son begotten in lawful wedlock, nor other experior claimani.—Golama. 
See Coleb. Dig. vol. ITT. p. 150. 


The son begotten by a may himself in lawfull wedlock, the son begotten on his wife by a 
4 | waon given by hie naiural parents, a son made by adoption, a son of concealed birth, and 
a son rejected, take shares of the heritage.—The son of an unmarried girl, the son of a pregnant 
bride, ason bought, a son bya twice married woman, & son self-given, and a son by a Skgdré, 
are six sons who ate con/emptid/e as dust.—Xdlikapwréna. See Coleb. Dig. vol. IIT. p 155. 
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“Sons are peoonuaoced, by intelligent saints, to be twelve: of these, six are kinemen, and 
heirs ; kineméi. Those versed in the distinctions of clase, declare, that the first, is the one 
begotten the inant himself; the second, the son of the wife; the third, the son of the appointed 
ddugliter; the fourth, the son of the twice married woman ; the son of the unmarried daughter, 
1s Considered the fifth ; and the (sixth, ) the sonesecretly born in the man’s house. These six. 
present funeral oblations.=The son Mleserted, and the one received #ith a pregnant brido, the son 
given, and the son made, and fifthly, fhe son purchased, and the son presentad by himself; those 
six, Whose filial relation prooseds from an overt act of acceptance, are kinsMien, but not heirs. 
Yama-—D. Ch. Sect. V. § 3. . 






The real legitimate son; the son of the wife, by appointment ; the son of an appointed daugh- 
ter; the son of an unmarried daughter; the son received with a pregnant bride; the gon of 
hidden origin; the son of a twice married woman; the deserted son; the son given ; the son 
purchased ; the son made also; and the one given by himself; these are declared to be the twelve 
descriptions of sons. Of these, six are heirs to kinsmen, and six not heirs to kinsmen.—Each, 
seoording to priority in order, is considered as syperior, and the last successively as inferior. 
On the death of the father, according to their order, they succeed to hie estate. On defect of 
each preceding more worthy, let the next less worthy son obtain the estate.”—Nérada. D. Ch. 
Sect. V. § 4. 


“A son rejected dy Awe father or mother, the aon of a pregnant bride, a son given dy Aw 
natural parents, a son bought, a son by a Siédré, and a son self. given; these six sons are not heirs 
to collaterals, nor to their own father jointly with other eons.—There is on alternative in respect 
of partition among those who are heirs; the son begotten in lawful wedlock, the son of a wife 
hegotten dy a dinsman, the son of an appointed daughter, the son by a woman twice married, the 
son of a young woman unmarried, and a son of concealed birth, are six kinsmen and heirs, who 
belong to the same race with their fathers and paternal grandfathers, who jointly wnheri/ the estate, 
and offer funeral cakes, and who claim affinity with Sapindus.—-Sankha and Likhsta. See. Coleb. 
Dig, vol. IIT. pp. 151,°152. 


“The son begotten by the man himself, the son of the wife, the son of the twico marned 
woman, the son of the appointed daughter, and the son of hidden origin, aro kinsmen and heirs.— 
The sod’ given, and the son purchased, the son deserted, the son reveivod with a pregnat bride, 
the son self-given, and the don any how obtained, are heirs, but not kinsmen.”—HHdrita. D. Ch. 
Sect. V. § 10. See Coleb. Dig. vol. TIT. p. 152. 


Devala, having recited the real legitimate sons, the son of an appointed daughter, the wife's 
son, the son of an unmarried woman, the son of secret origin, the deserted son, the son received 
with a pregnant bride, the son of a twice matried woman, the son given, the son self-given, the 
son made, the son purchased, adds: ‘These twelve are pronounced sons, for the sake of issue 
some are sprung from himself; some from another also; some accquired by (an overt act of 
adoption -) and others filially related independant thereof. Of these, the first six are kinsmen 
and heirs ( to collaterals, ) the rest are so merely to the father.— Vide D, Ch. Sect. V. § 15. 
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In the texts of Henn, Boudhdyana, and. Késibe Mton, cited, the daltaka son is declared to 
be a ‘kingzian as well as an heir; wherens j in the texte of Yana and the rest, he is declared only to 
be a kintthan. Although it may appear on 8 cursory. view that the purport of the texts of Yama 
and the rest is contradictory to that of Afany, (and, as such, they are not to be respected, for it 
is wid by Pridaspati that—‘Mann held the first rank among legislators, because he had expressed 
in his code the whole sense of the Veda ; that no code was approved, which contradicted Mans,’ ) 
vet auch 3 is not really the case, and the apprehension of such seeming ‘oitndidion too has been 


reconciled by the Digest-writers..-The reconciliation, however, haa been made in two ways. 


One of which is,—that the author of the Dattaka-chandriké decided that the datlukd son is 
entitled or not entitled to inherit from a bandhu according as he ia endued or not endued with 
good qualities, thus : ‘The doctrine of one holy saint, that the son given is au heir to. kinsmon,— 
and that of another, that he is not such heir,—are to be reconciled by refering to the distinction 
of being endued with good qualities, or otherwise. By reason of succeeding to the vetate of 
supinda kinsmen, as well aa to that of the father, he is (argued by the one to be) heir to kins- 
men: and on account of the particle ‘only’ in the phrase ‘of the father only, ( occurring, in the 
passage subjoined, ) from inheriting merely cf the father, he is (argued by the other, not to be ) 
such heir. “OF these, the firat six are heirs to kinsmen : : the other six of the father only.” And 
thus (the objection of) variation, from the son given being enumerated higher and lower in the 
order of inheritance, and so forth, by different holy saints respectively, is obviated, by the distinc, 
tion as to his qualities, good and bad”.—D. Ch. Sect. V. § 22, 28. 


According to the above doctrine, a datfaka son not endued with good qualities is entitled 
to jpherit only from his father, and not from a bandhu. 


The doctrine of Jimutavakena also is almost the same, inasmuch as, congidering that a 
dattaka ton endued with goad qualities is rare in the present (4ali) age, he, after quoting the 
text of Devela, has \aid down that the dat/aka and the rest of the sons inherit only from their 
rather : thus: ‘The true legitimate son and the rest, to the number of six, are not only heirs of 
their father, but also heirs of kinsmen ; that is, of sapindas and other relations. The others are 
successors of their (adoptive ) father, but _ hot heirs of collateral relations (sapindas, &c.” )—See 
Coleb. Da. bh. p. 155. 


The author-of the /ivédabhangdracva says also the same thing, viz. “A question here 
eceurs for discussion; can a sof given be heir to a kinsman, or not? On this point some laws 
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yers affirm , that the right of the son given to inherit ffom a kinsmgn, which is mentioned by 
Mann and Boudh4fyana, and his superior ravik, aa declared by Gotama, Vrikaspati, and Kalikdpurdna 
must be considered as relating toa son given, who is endued with transcendent good quali- 
ties ; for the expressions used in the text of Vrituspati, ‘pure by class, and irreproachable by their 
conduct,’ denote transcendent qualities : pure siguifies ‘absolved from all guilt ;mby acta of 
religion, by alms, by study of scripture, and by sacrifices, men become pure, or are absolved from 
all guilt. A text of Afanu (viz. ‘Of the man to whom a son hss been given, adorned with every 
quality,* that son shall take the heritage, though brought from a different family’) shows that a 
son given, being endued with every virtue, shall take the heritage.—Coleb. Dig. vol. ILL. p. 270. 


The other reconciliation has been made by Audluka Bhat/a, in his commentary on the text of 
Manu, already cited, thus: “Among the twelve sons, who are spoken of by Afaax, the son of 
Brahmd, the first six arg kinsmen and heirs to the relations of the same race ( gofra; ) conec- 
quently, as kinsman, they offer oblation-cakes, water, and so forth tu Sapindast, and Samdnodakas,t} 
and, in default of the nearer (heir, ) they succeed to the heritage of the relations of the same 
race,—for it will be declared that the twelve description of sons, without any exception, inhorit 
the estate of their father. The last six do not take the heritage of their relations of the same 
race but become kinsmen, and as such they perform the duties of kinsmen, that is, offer the liba- 
tion of water and so forth$.—Manu Ch. IX. V. 158. 


Vigydneskwara has \aid down almost the same doctrine. Thus: “Afanu, having premised two 

sets of six guns,” declares the first six to be heirs and kinsm2n; and the last to be not heirs, but 
ees 

kinsmen: ‘The true legitimate issue, the son of a wife, a son given, and one mude by adop- 

tion, a son of conceale.l origin, and one rejected (by his parents, ) are the six heirs and kinsmen. 

Thé#on of an unmurried woman, the son of a preznant bride, a son bought, a son*by a twice 


married woman, a son self-viven, and a son by a séédré woman, are six not heirsebut kinamen.’— 


. ® “With every quality’ —lass, science, and observance of dutics.—D. Ch. Sect. V. § 20. 
¢ See anfe, pp. 283, 285. t See ante, pp. 253, 285. 

§ The above commentary is quoted from the Institutes of Manu, published under the authority 
of the Committee of Public [natruction.—Althouzh the realing of the commentary on the above fext 
of Manu, as quoted in the Vind babhangirnava, and translated by Mr. Cuolebrouke, is somewhat different 
from that of th: com notary inquestion, yeb both are of the same purport and result.—Tho reading of 
the latter commentary is as follows: “Af'sau, sprang from the self-existunt Brakmd, and firat of the four- 
teen Manus: among those twelve sons of man whom he his named, the Grst six are pronounced as 
kinsmen and heirs t> collaterals: the result is, that, as kine-nen, they offer the funeral cakes and water 
to eapindas and samanodtkas ; a8 heirs, they succeed to’ the heritage of their collateral relations on 
failure of male issus, a3 wall as to the estate of their own father. The last six may not take the heritage 
of any except their owr father ; but they rea Sed in his wealth. for it is declared generally without any 
exception, that sons inherit the estate of their father.”"—Coleb. Dig. vol. III. p.146., |, 
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That.mmst be expounded as signifying that the first six may take the heritage of their father’s 
collateral kinsmen (sqpindas and samdnodekae; ) if there be no nearer hair, but not eo the last 
six: Mitékeharé, Ch. I. Sect. 11, § $0, 31, p. 317. 

. Respected and adopted by many authors, this reconciliation is the prevalent one, as boing 
applicable to the present age: the other, made as it is by distinction of the daftaka son's being 
endued ornot endued with qualities, is at present quite useless, a daffaka eon endued with good 
qualities being are in the Kali age. Consequently,— 

594. The dattaka or given son is entitled to inherit from a bandhu of the same 
race as his adoptive father, but not from a bandAu of a different race. 

The commentator on the Dattaka-Chandriké haa, in his Synopsis, exclusively adopted the 
above mentioned doctrine of Kulldka Bhatta, Thus: “Asa daitaka son is entitled to inherit 
from his (adoptive) father, so is he entitled to the property of his maternal grandfather and 
the other bandhus or cognates: this is according to the doctrine of the Dattaka-Chéndrité.” 


But (although ) many of the sages have included the dattaka son amongst the last six sons, ' 


yet Afanu, who held the first rank amongst legislators, having included him among the first 
six, the compilers of the Digests have come to this decisiog that a datfaka Te) in entitled to 
iuherit from those baxddus who belong to the gotra or race to which his adoptive father belonged, 
he shall not be entitled to the property of the denddus of a different race, ( such as) the maternal 
grandfather and the rest. This opinion is accepted and acted upon by the Courts of justice ; 
and the decision has reconciled «all the texts. Those legislators who declared the da(faka son 
not entitled to the property of Jandhus, must have meant the bandhus of a different gotra or 
race, that is, the maternal grandfather and the like. And the other legislators, who recognised the 
dattaka son to be entitled to the property of dandhus, must have meant them to be such dandhws 
as are of the same gotra, (viz.) the paternal grandfather, brother, aud the rest. For authority 
hereof, see Manu (Sanscrit,) page 14, verse 158.’’4 

Another point, which has been the subject of much discussion, is, as to whether an adopted 
son by the datteta form succeeds collaterally, as well as lineally ; but this may now be fairly 
said to be set at rest, and decided in the affirmative. It is true that Jimééavdhana, in the 
Déyabhdga, has contended that the son adopted in the dattaka form cannot succeed to the pro- 
perty of his adopting father’s relations; but the doctrine, being in opposition to the text of 
Maru, cannot be held entitled to any weight. It should be observed, however, that a son so 
adopted haf# no legal claim to the property of a bandkx or cognate relation: for instance, if a 
woman, on whom her father’s estate had devolved, adopt a son with the permission of her 
husband, the son so adopted will not be entitled to such estate, on his adopting mother’s death. 
It will goto her father’s brother’s son, in default of nearer heirs. This point was determined 


* By a datiaka son, entitled to inherit from a bandku, is, however, meant, in the Dattske-Chandriké, 
that son who may be endued with good qualities ; inasmuch as the commentator for his authority 
refers to line 20, page 80 of the Sanscrit taka-Chandrikd, published by himself, but this line, the 
translation whereof is as follows: ( Therefore, by the same relationship of brogher, and so forth, in virtue 
of which the real legitimate son should succeed to the estate of a brother or other kinsmen, where such 
eon may not exist, ( the adopted son ) takes the whole estate even’—) is the consequeutial clause of the 
lines 18 and 19 just above it, wherein the title and non-title of a dattaka son is recognised, in sccordance 
with his being endued with good orbad qualities. See D. Ch. Sect. V. § 22, 23, and ante, p. 1090. 


+ By this he alludes to the interpretation, reconciliation, and determination of Kallika Bhatts 
already noticed. 
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in a case recantly decided by the Court of Sudder Dewanny Adawlot.* It is not quite evident 
wiy a daughtet’s adopted son should be excluded from inheriting the estate of his adopting 
mother’s father, while a son’s adopted son’s right of succeeding collaterally has been acknow- 

ledged, inasmu@ as the maternal grandfather is enuinerated among the kindred by all the 
Hindu legislators ; but the reason is, that the party adopted in the latter case becomes the son of 
a person whose lineage is distinct from that of the maternal yrandfather.—Macn. H. 1. vol. I. 

p. 78. 


The reason assigned by Sir William Macnaghten is not the only one, but there are inany 
_ other reasons for an adopted son’s not having legal claims to inherit from the adogkive mother’ « 
father ; some of which are as follow :— $ 


2. ‘By a man destitute of a son only, must a substitute for the same always b@Bdopted : 
with some one resource, for the sake of the funeral cake, water, and solemn rites.” (-Atri. )—“By 
a man destitute of a son.’ | From the masculine gender being here used, it follows that a womaa 
is incompetent (to adopt.) Accordingly Fashishtha-ordains; “let not » woman. either vive or 
receive a son in adoption, unless with the assent of her husband.—D. Mim. Sect. I. § 15. 


* “Nor let a woman accept a son (without the assent of her husband. )”—If a eon be 
accapted by a wife without the assent of her’ husband, her property in that child ix valid, but not 
his performance of filial duties : he can neither possess the heritage, nor offer the avadidha or the 
like; for it is shown that the adoption of a son is the act of the man; in no coe of law ix it 
found that adoption can be the act of the woman.—-Coleb. Dig. yol. TT. p. 244. 


4. It should not be argued, that one who has no wife, being consequently excluded from the 
order of the householder, cannot properly adopt a son, this being an act mentioned when treat- 
ing of the order of a housekeeper or married man. There is no argument to support such an 
induction. And it is recorded, that /‘ydsa and others, who had contracted no marriagus, neverthe- 
lesa obtained sons, namely, Suéadera and others. Tle who happens to have no wife, (whether 
he have contracted no marriage, or his wife have died, or have been forsaken by him,) either has 
not completed the ceremonies or belongs to no order; but it is contrary to common sense that, 
although the form of adopting a son given have been observed, the adoption should be void. — 


Coleb. Dig. vol. He pp. 252, 253. 


. Malea only need sons to relieve them from the debt due to ancestors. —Jid, p. 255. 


6. And it is recorded in the Makéshdrata and other works, that Jaratkaru, Ruchi, een 
males, have taken wives for the sake of obtaining male issue, but it is no.qhere said that Woman 


has taken a husband for that purpose-—Jéid. p. 53. 






* Thst is, Gunga Mya verews Kishon Kishore and others 8. D. A. B. vol. ILI. p. 128: soe. ante, 
pp. 159, 161. ’ 


102 


Cee ea 


ata’ | 


ayagqi | 


faa! 


Baie | 


BSS tT cyieg oF Vis rFs 1—a) 


3089 TUS 4 | 


q Bway etiaes foraetwatetara SLA AHI, AH AetrEtwettegay, fee for. 
oe NG EACC! TUTE aT fam! Sete fewetteetcH MtetTEN Efe. 
FUaelrrgs sytwarrefrre) preety azeiaels mMiGSdieriirsree wae | 
wanhs—aser tides freer ete THB oan Stes, TretretcePeng ae, fag 
Porqocey attests aretecen atte al siace fries) wets fepuctitarface atone. 
ote afer se ong fg wens sHrcwy ie HHITCT Atwincer eltce, wdta zz 

we HUTT, cry Sta aE cate eecwey ca chaife amtaa fafa ‘yay CT BATS] 
cH MBAR alga TT, — iets ele wyeriewy a Sige fsx Bey a, ane eq Borge 
act waynes Ste cata DY wee ate Bea cH Br fae fer faiaceR sea fares fafare 


Bea Al — ech. fe. MH. >, Y. wa 
caQies racaa wen acattcas arta 
arctan THI-@ Afuats fafeate | 
: ARP THR UOT TiEicws Viewing Father 
fafag a1 TACKS ees We] TBI 
end xf Mar Qe eifecer cq TEs 
aM cHicay (HUB) (AT IS cre TS- 
STATA LT I—H. B, YI 


tab ART YH at Yifserr (FS yw 
WES) ARHUAtusyar® Ia, J! 
ean fag vfza WeCea CaTYa SaA- 
frgcaa aes aatereta}, SHStCT F- 
Tecate | 
Yoo BoM CACSS ae fayy shes | 
ae As 


cama fareta fram at cx ce coca forey 
HS Stein anata forsry carne tteeq | 

cola aforycaretemetay at fray te- 
aig, t €es ato (a wares) frotacey O37 
aq ete an frycag yates St racer 
UAT VOUT AT THH cole Porayare 
tHe ur ag, cam ores ak 
taxa Ud eH TES Ree Speen, © 


gay TESe a YF ACNATRATHE 
Hat festa fafaatys | 

cwale Wartestes gatfr fareatstaq 
atvatsiate | 

¢aq dfaas atearcg yefigew 
HSSe TN Sarl ecw footerstfage* — 
W. 5. A. we} 

Gab SHATY AREAWTHNfS* |—a, 

Be | 

tan xfaca vescatzayay Bafa 
YON AE ATV, SKetcy AAE- 
vatfestay | 

Woo OI? gifs AH THATYASTAULS | 
—¥. 5. 99 | 

yehrge colatt aataitygeartet 8 
day fremtafaaate | . 

a o—cotlan afrgcaratest wifreiaratet 
AGFA HUGE forwracelarcy wipe Fraa 
Satya eatTeteSs cola Hy: 
YACATLM ASotr—VéS Tore, ay Tw- 
aeq pyvigns | cola % See rates 


eat yt Ory uftan aon Es WwETfasics rE, fee AWEMTTS, Aireces Neatly aZaeT atk, 


Cate BE SHAT Stace we ears: aes Vda eters | 
$ aerate HST | FHI—T, H. %. 308 1 


+ FETT, w. Fre | 


VYAVASTHA-DARPANA. 1098 


7. Accordingly, in the double set of oblations, it is indispensably mecesaary that the gon 
should perform the Sréddka for the paternal line, not for the line of his maternal grandfather : 
but it is simply reprehensibl@in one who performs the eriddha for tho paternal auocators, not to 
perform it also for the maternal grandfather and his gaogenitorst Consequently, since the erdddda 
may be performéll without noticing the maternal grandfather's line in a subordinate double set 
of oblations, and the like, the srdddha for the maternal ancestors is not requisite to the comple- 
tion of the obsequies performed in the dark fortnight of A’swina. This observation of Hagw- 
nandana and others is accuyste.—Libd. p. 253. 





8, The better reason, therefore, perhaps is that the negessity of a son to celebrate the funcral 
rites regards the man, rather than the woman, who depends less fur redemption upon sueh mesne, 
so that whenever a woman, duly authorised, adopts, it ia on her husband’s account, and for his 
sake, not her own.—Str. H. L. vol. L. p. 67. 


596. The right of the relations of a different race, like those of tho same race, 
to inherit from a dattaka, ia, however, unquestionable. 


For there is no impediment to their succession to the property of a datlaka relation, the 
same not being prohibited by any authority. 


597. lf there exist a another son of the proprietor, then “e adopted son of his 
deceased son will get such share as an adopted son would have been entitled to.* 


698. Should there exist no son, the adopted son of the deceased son will tako 
the whole property.* 


599. An adopted son’s legitimately begotten son is entitied to an equal share 


with the legitimately begotten son of his adoptive grandfather; and§n default of 


such uncle, he is entitled to the whole property. 


600. The same rule isto be applied by inference to the great grandson also,.— 
D, Ch. Sect. V. § 25. 


For, the special rule is, that grandsons, whose father is dead, take such share (of the herit- 
age) as would have devolved upon their father of the same description as themsclves. 


‘Since it is a restrictive rule, that a grandson succecd to the appropriate share of his own 
fathert, the son given, where his adopter is the real legitimate son of the paternal grandfather, 
is entitled to an equal share, even with a paternal uncle, who is also such description of son : 
therefore, a grandson, who ix an adopted eon, may (in all cases) inherit an equal share even 
with an uncle.’—This must not be alleged (as a gencral rule.) For there would be this discre- 
pancy: ifthe father of the grandson were an adopted son, he would receive a fourth sharef, 
but the grandson, if he were such son (of him, ) would receive an equal share (with an udbele in 


* The original of these two Vyavasthds is in the Sanscrit Dattaka-Chondrikd, but an? English 
version thereof is not to be found in Mr. Sutherland's translation of the work, and must have been 
inadvertently omitted. 


t See anie, p. 26. t In Bengal, « third share; see ene, p. 1042. 
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the heritage of the grandfather.) And accordingly whatever share may be established by luw, 


for a father of the same description as himself, to such appropriate sharo of his father does the » 


individual in question (viz. the adopted son of one adoptedy) succeed. Thus, only what had 
been advanced is correct.—The same rule is to be applied by inference to the great grandson 
also.—D. Ch. Sect. V. § 25. 


601. The adoption of a fit person made by® the perfermance of the rites 
ordained in the Vedas cannot be rendered invalid by the omission to perform an. 
unessential, ceremony, or any,other cause." 


602. The adoption of an only sont, or the cldest sont (of a person, if made 
by the performance of the rites ordained‘in the Vedas, cannot be invalidated or set 
aside, although it should be deemed not to be a good one. 


603. After having ado asdn in due form, the adopter, by his will or other 
deed, cannot disinherit such son, : | 


604. Like a lawfully begotten son, an adopted son also may resign his nght to 
the property of his adoptive father, but nevertheless he cannot free lamsclf from his 
connection and duties as adopted son. 


605. If an adult adopted son make an agreement, stipulating the stability of 


his right to depend upon his performance of certain conditions, his non-perfermance 
of those conditions will cause his nght to become extinct. : 


Legal opinion delivered in, and admilted by, the Sudder Dewanny Adawiut,. 
and approved of by Sir William Macnaghten. 


Q. A person named Sheonath, an inhabitant of Bengal and proprietor of half an ancentral 
landed estate, died in the year 1204 B.S., leaving a pregnant widow by name Bdugovulty, 


See ante, page 1010. 


t “Let no man accept ( an only son’) becauso ho should not do that whereby the family of the 
natural father becomes extinct : but this does not invalidate the adoption of such son (actually ) given. 
(Coleb. Dig. vol. II]. 243.) This opinion of Jaganndtha does not seem to be an inconsistent one, fur 
if the giver give his only son in adoption causing his own lineage to become extinct, there is no reason 
why the adoption of such son should be invalid, though it be a blamable act. 

1 See ante, page $38. 


§ See Macn. H. L, vol. II. Ch. 6, Case 10, pp. 183, 184. See also ante, pp. 1062, 1054. 
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and an uterine brother named Gobindprosad ; in the eame year his widow brought forth a 
daughter, who wae named Ganga Mya. The widow died in 1207 8.8. Ganga Mya, in tho year 
1217 B. S., was married to a person called Ramkesob Dutt. Gobindprosad, the original proprietor’s 
brother, died in the year 1218 B.S., leaving Kiskentishoré a son, and Dayamye a daughter. In 
the year 1226 B. 8., Ramkesob Dutt, the husband of Gunga Mya, died childless. Whether, on 
the death of the original proprictor, was his widow Bhugovuttv, or hie brother Gobindprosad, 
entitled to inherit his estate ? If the widow was the proper heir, whether was Gebindprosand 
ot her daughter Gunga Mya entitled to inherit the estate on her death ? If the daughter was the 
propér heir, and ifshe by coneent of her husband adopted a son, was such adoptod son entitled 
to inherit the estate on her death; and if he was not, who was the proper heir on whom the 
estate should devolve after the death of Gunga Mya? 

R. On the death of Sheonath, his property belopged, of right, to his widow Bhugovutty, Ancestral property 
and not to his brother Gobindprosad ; for the estate of him who dies leaving no other hetr Wich had devolet 
down tuagreat grandson, devolves by the law of inheritance on his widow. On the death of a i Hee na ine 

not a r a Py 

Bhugovutty, the estate which she had inherited from her husband should devolvp on her daughter! te her adopted son, 
who was unmarried at the time of her husband’s déatb, and not on the bfother of Sheonath ; for, she os sla 
hy the law of inheritance, of the three descriptions of daughters, that is, the unmarried daughter, 

she whose husband is living, aad of whom there is probability of a son being born, and the 

daughter who has borne a son, the first mentioned has the best title to the succession, in’ default, 

“of other preferable heirs; but the son adopted by Gunga Mya, hy the consent of her husband, 

has no title to the estate to which gpe had suceceded, because, according to the Déyabhdga, un 

adopted eon has no legal claim to the property of a dandhu or cognate; and according to the 

interpretation of the text of Afanu, which admits adopted sons to tho right of succession collator- 

ally, tho meaning is, succession to the property of persons belonging to the same family as the 

adopting father, as fully appears from the Manwartha Movktavallee, compiled by Kullika Bhatta, 

and other authorities. On the death of Gunga Mya, therefore, the estate left by her father, 

4 which ehe had suceecded on the death of her mother, and her right,to which was limited 

toa life-interest, should devolve on Kishenkishore, the brother’s son of her husband, because 

when an estate devolves on a childless widow, who is held to be half the body of her husband, 

tt reverts at her death to the heirs of her husband. So an estate which had devolved on a 

daughter, who has a weaker claim, should, a furtwri, revert to the heirs of her father. 

Authority—The text of Jagayavalkya, cited in the Dayebhaga and other law tracta: “The 
wife and the daughters, also both parents, brothers likewise and their sons, gentiles, cognates”, 
&e. ( Dayabhdga, p. 180.) ‘ ; 

Sudder Dewgnny Audawlut, September 1st, 1821. Gunga Mya versus Kishenkishore Chou- 
dhooree and others. Matn. H. L. vol. II. Case XIII. pp. 187159. ; 

The Vyavasthé or law opinion contained at pages 87-89 of the above work of Macnaghten’s 
(see antc, p. 1054) is directly opposed to the Vyarastha quoted above; and though both of 
them are approved of by him as correct and valid, yet only one of those typ Vyavasthia can be 
so held. Itis therefore necesaary to ascertain which uf them is to be preferred as being the 
just one, Although in the former of the two Vyavasthds in question, the adopted son of a sister 15 = * 
declared entitled to a seventh, as coheir with three sons of another sister, yet it appears, from 
the manner of writing the Fyavustha, that it was given agreeably to the object of the ques- 
tion, which wae: “to what proportion of the estate will each individual survivor be tntitled 7” 
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and the law officer's answer was restricted to that alone. Had the question been, ‘whether a 
sister’s adopted son is entitled to inherit from a maternal uncle ?’ the answer had doubtless been a 
different one. The learned compiler, morover, having, in his flote thereon declared the pundit’s 
propértion of the shares to be accayate, has at the same time admitted that thero ie no express 
authority for the succession of the adopted son of a sister. But nevertheless he hus added : 
‘but his right is admitted by inference.’ It seems that, at the time of writing the note, he 
himself must have drawn the inference withont consulting thé paramount authoritios on the 
law; for, none of them has drawn such an inference ag the above. In fact, it appears to he 
contrary to their doctrine on the point in question. For instance, the author of the SL/adahard 
im his exposition of the text of Manu, alpeady cited, having taken the word Gandhi’ to mean 
supindos and samanodakas, has held the dattaka son entitled to their property ;* the author 
of the *Dayabsdga has at once denied his title to inherit from a dandhu ;* the author of the 
Dattaka-Chandrika having recognised such datfaka alone as may be endued with good qualities 
entitled to inherit froma dandhs, and a datlata endued with the required yualities not being 
fuund at the present (42//) age, the effect of his opinion ia that a duffada at the present age 
is not entitled to inherit from a dandhu*® Jagannatha may be said to have followed the above 
doctrine. Auéluéa Bhutta, in his commentary upon the above text of Afean, haa determined that. 
the daffaka son is: entitled tocinherit: from a Jandde of the same family as his adoptive father. 
Th: other aathors have said nothing in’ partienlar regarding an adopted son's suecession to Che 
property of a dundha; and even if they had, their doctrine vould not be of any weicht against 
the doctrine of the paramount authorities aforesaid, It appears, however, that the learned gentle. 
man himself has aubsequently laid down his principle of the law, with regard to the point 
in question, contrary to the former Myarasfha and the inference; that. isto wav, after having 
published the J yarus/éa and inference in question in vol. TE (of his work on Hindu Law) which 
contains the admitted law opinions, and was published in 1824, he, in vol. 1. which wax published 
in 1829, and contains hie doetrine and principles of Hindu law, having consulted and considered 
the test of ddan and the doetrines of the Mavabhdga, Dattaka-Chandrika, and other authorities, 
has, in spite of the Vyavastha and the inference in question, laid down the principle to the effect. 
that “an adopted son by the dadéaka form succeeds collaterally as well as lineally : this may now 
he fairly said to beset at reat; and) that a son so adopted haa no legal claim.to the property of 
a handhe oy cornate relation”? We has then given fis reason why a athike Kon has no legral 
clam to inherit. from a cognate relation; and, as a precedent of the principle laid down by him, 
he has erted: the case of Gunga Mya rerans Kishen Kishore and others,t whieh was decided 
according to the latter of the two confheting Myarasthdy, and this (latter) Pyarastha ia lased 
upon the doctrine of Aw/héte Bhatfa.f Thus when, having already published a Vaarastha, he has 
afterwards published another directly opposed to the former, though relating to the same point, 
and has, in accordance with the latter, laid down Ins principle af the how, then at is quite clear 
that the learned compiler has rejected the former Fyurastha and the inference in question, and 
approved of the latter Vyanastha ; particularly when the principle of the law laid down by him 
entirely corresponds with the latter Myarassha.—lIndeed, it, is not the former, bat the latter 
Fyarastha and his principle that are in accordance with the law in force. 


Shim Chunder and Rooder Chunder, Appellants, versus Narayni Debeh CASE 
and Rambishor Roy, Respondents, Soe cur 7 
This was an action bronght by Sham Chander and Rooder Chunder in the %illah Court of 

Mymunsing, to rezover from Narayni Debech and Ramkishor Roy, a t anna share of Pergunnah 

Mymunsing, forming the estate of the late Kishenkishor Roy. The family of the parties was 

as followa :—-Srikishen, Zemindar of Mymunaing, &c. left four sons, the Ist and 2nd by one wife, 

the 8rd and 4th by another.—Ist Kishenkishor Roy, the Zemindar of the 4 annas in dispute died 

in 1171, without issue, leaving two widowe,—lst, Ruttunmalsa, who died in 1191 , after adopting 

Nundkishor ; 2nd Narayni Debeh ( defendant ) adopted Ramkishor Roy (defendant ) after Nund- 


kishore’s death.—The 2nd son Gopaulkishor, had no issuc, but an adopted son Joogulkishor ; 





* See ante, pp. 1086—1004. + Sec Macn. H. L. vol. I. pp. 76,79. See ante, pp. 159-161. 
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the 3rd son Gunganaraen left neither issue nora widow; the 4th son Lukkhoenaraen left two 
vons, viz. Shamchunder and Rooder Chunder ( plaintiff’. ) The plaintiffs, in support of their 
claim to the 4 anna share in dispute, alleged, that the defendant, Narayni Debeh, had not beon 
duly empowered to adopt Ramkishor: that, on the decease of Nundkishor, adopted by Ruttun. 
mala, the Zemindar’s elder widow, and therefore by Jaw proprietor of the Whole 4 anna share, 
the plaintiffs were his heirs, as nephews of Kishenkishor, his adoptive father. The defendants, 
firet, contradicted the assertion of the plaintiffs with respect to the illegality of Ramkishor's 
adoption ; second, insisted, that the plaintiffs were only sons of the half brothers of the adeptive 
father of Nundkishor, and the distant degree of relationship which they bore to Nundkishor, 
would not en@§le them'to succeed to hia property. On referring to the proceedings in another 
cause before tried by the Zillah Court, it appeared to the Zillah Judge, that the question at issue 
had been already virtually decided. In the cause alluded to, a claim lad been preferred against 
Narayni Debeh, by Joogulkishor (who was adopted by Gopaulkishor, brother of Kishenkishor ) 
for 2 annas of it, by right of succession to Nubkishor. Evidence was at that time taken as to 
the adoption of Ramkishor by Naraymi Debeh under authority from her husband ; and it was 
deposed by witnesses, thgt permission had been granted her verbally, in their hearing. On the 
yround of this being related by the witnesses from, memory, after a long lapse of time, and of 
its being thought that suspicion attached to some documents brought forward on the occasion, it 
was not thought proper to admit the aduption.. A referee was then made to the pundit ol the 
Court, as well as to those of the adjacent Zillahs, and of the Sudder Dewanny Adawlut, to ascer- 
tain whether the succession to the 2 annas, held by Nundkishor, was vested, by the Uindoo law, 
in Narayni Debch, the surviving widow of Kishenkishor ; or in| Joogulkishor, the adopted son of 
Kishenkishor’s brother; or in Sham Chunder and Rooder Chunder, sous of his half brother ? The 
answers returned by the pundits of several Zillahs were contradictory ; but the solution of the 
question, as given by the pundits of Zillah Tiperah and the Sudder Dewanny Awdalut, was 
that Joovulkishor, as adopted son of Kishenkishor’s brother, was legal heir to the 2 anna 
share; and judement was passed accordingly in Jooguikishor’s favour. In the present case, 
therefore, the Zillah Judge being of opinion that the plamtiffs (Sham Chunder and Rooder 
Chunder) were snot: entitled tu any part of the 4 anna share in dixpute, Judgment was viven 
against them in the Zillah Court, with costs. 

The plaintif’s appealed from the above decision to the Provincial Court of Dacca. It 
appeared that, on the 1th of December 1501, a decree was passed in appeal by the Sudder 
Dewanny Adawlut, in a cause between Nirayni Debeh and Hurkishor (son of Joogulkishor who 
was adopted by Govaulkishor, ) on which appeal the pundits of the Sudder Dewanny Adawlut 
gave an opinion, that the heir of Nundkishor would be Iurkishor, not Narayni Debeh, as she 
was not mother, but stepmother; but that if she had authority to make an adoption, then Ram- 
kishor, having been adopted by her, would be heir to Nundkishor, as his adoptive brother. The 
Provincial Court were eatisfied with the evidence given in the former cause, in the Zillah Court 
of Rungpore, with respect to the authority for adopting Ramkishor, and held it to be established 
that he was duly and legally adopted ; and it being in consequence considered that the appellants 
were entitled to no part of the 4 anna share, the appeal against the zillah decree was dismissed 
with costs. 

On a further appeal by Sham Chunder and Rooder Chunder to the Sudder Dewanny Adaw. 
lut ( present H. Colebrooke and J. Fombelle ), the pleas set up by them against the foregoing 
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deorees were, first, that the adoption of the respondent Ramkishor, being a second adoption in 
the family of the same man, was illegal ; second, that, even admitting two adoptions to be legal, 
one adopted son could not succeed to the property of the other adopted son, as the collatera! 
heir. The questions of Hindoo law, connected with the case, were proposed by the Court !n 
their pundits in the following form: “After the death of Kishenkishor, semindur of the 4 anna 
estate, without issue, his elder widow having adopted Nundkishor ; and when the elder widow, and 
Nundkishor died, his younger widow having adopted Ramkishor; and claims fo the estate hav. 
inz been preferred by Ramkishor ; by Joogulkishor, the adopted son of Kishenkishor's Irother; 
and hy Sham Qhunder and Rooder Chunder, sons of Kishonkishor’s half brother; which at the 
laimants is heir at law to@he property ? and in the case of two adopted sons of a coramon adep. 
tive father, ean one, on the decease of the other, sneceed to his property as the collat ral bea” 
Tu answer to thiy reference, it was stafed by the pundits, that “if after the death of Nishenoivans, 
his elder widow, duly authorised, adopted a son, that son was proprietor of the estate; and af) atte: 
the death of that son, the vounger widow also adopted a soa, under due authority, then, provt led 
the adopted son of the elder widow left no issne, or brother by the mother who adopted ha, tes 
property would devolve on the adopted son of the younzer widow of Kishenkisher, aad not on tis 
ailopted son of Kishenkishor’s brother, or on the sons of his half brother, The eHecessiet tae te 
wlopted sun is vested in the other adopted son, as being the nearest collateral’ (Phe Court of 
Sudder Dewanny Adawlut agreed with the Provincial Court of Dacea, With cespeet Ca tie a tape 
tion of Ramkishor by Narayni Debeh being proved to have been daly gathemsed 5 anda, vated | 
the above opinion of the pundits, it appeared that two adoptions in the family of the june sii 
are valid; that an adopted son succeeds collaterally as well as lineally inthe finnty of Tne ato 
tie fathers aud that Ramkishor was the rightfal heir to the whole fiainaestate dn contest, 
the claim preferred to it by the appellants was pronounced to be madinissiblae Phe append wc’ 
ineoneequence dismissed by the Stelder Dewanny Adawlut, with ensts. (a) August bet, Pei 
SoD, aA. LR. voli Vp. 200. 


Liehuaraen Pay, deovased, an his plare Srecuath Miltes, RON of Muast, Sindaniiyer Parse 
drighter of Dehuaraen hry, appellant ( plaintiff, ) versus Wa Ae eiaad. 
(vida, ) daughter of Dehaaraen Rey deceased, in her phace Ri hed Goliad, 
Rajhishea, and Sreckishen, her aus, Respondents, ( IM fends. ) 

Debnaracn Roy sued Heeramonee in the Caleutta Court of Appeal, to recover the sum ol 
rupees 19,152-6  annas, due ona bond. Whilst the suit was pending, the plointif died ; and tits 
four daughters, Soodamoyee, Kewulmunee, Anundmogee, and Seebsoondercee, claimed to be put 
in his place, as his tieirs, This was done, Subsequently, Soodamoyee died ; and her eon. the 
present appellant, came tm her place and compromised the ease with the defendant. Kewnl- 
munee appealed summarily from the decision founded on the compromise; and, ou the Dith of 
August 1439, Mr. Reid ordered that Kewulmunce’s claim as 4 plaintiff should le investivated, 
md the case re-admitted on the file for that purpose. Whe ease then stood thus: ax the defend. 


(a) The right of ason by adoption to inherit from his collaterals, in the family of bis adoptive 
rather, was established by the decision in this canse, as well as the. lawfulness of two bueressive adot- 
tions, by the widows of the same person, under authority fur that purpose from their buchen 
(Note by the Reporter, that is, Sir Wilham Macnaghten. ) 
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ant had virtually admitted the reality of the loan by entering into a compromise, the question to 
try was who was entitled to the decree ? The acting judge rejected the appellant’s claim, because 
it was not true that Thakooraeen Dassy had adopted a son; atid because the question of the real 
right of ownership could not be decided by a mere summary award of possession. The Sudder 
Court (present Mr. Gordon ) Seoine ho reason, upon an examination of the proecedings, to dissent 
from the above judgment, upheld it accordingly, dismissing the appeal, with costs. 


Subsequently, on the 6th of February 1817, Mr. Gordon, cntertaining doubts of the correct- 
ness of his decision, admitted a review of judgment, at the instaace of Sreenath Mitter (one of’ 
Y e : 

the appellants. ) 


The vase then came before Mr. Jackson, who directed inguiry to be made inte the fact 
. bd Ld e , , s i 
of the adoption of a son by Debnarean Roy, and further, if the ndoptten was proved, who were 
living among the grand children at the time of the death of this adupted son, and, conseguently, 


were entitled to succeed that adopted son as heirs. 
* 


= 


To this wa return has now been received, showing that Debnuracn Rov did adopt Rammaraen 
Roy as his sun, and that Ramnaraen survived his adoptive father and mother; and that the 
grand children of Debnaraen, surviving Ramnaracn, were Sreenath Mitter, Gunganaraen (since 
deal,} and Muhendronaraen (sinee dead, ) suns of Musst. Soodamoyee, daughter of Debnaraen ; 
Kishengubind, son of Kewulmunee, (his three brothers were born affer the death of Ramnaraen, ) 
dauvhter of Debuaraen; Peareemohun (since dead, ) son of Annundimoyev, also dead, 


4 
The 4th daughter of Delbnaraen, Shibsoonderce died without issue. 


Both ain the Lewer Court and by Mr. Gordon in his final judgment, it was declared that 
the arranzement (reffiuaamah ) between the defendant Heeramonee and Sreenath must be con. 
sidered? an admission of the justness of the claim under the bond. The Judge, on this ground, 
gave an award in fall to the plaintiff, throgsanu out the raffanamah, From this decision no appeal 
has been made by the defendant ; and it appears to be perfectly correct us regards her. 


rT 


But the plaintiff Debnaraen having died, it is necessary to determine who shall benefit hy 
this deeree. The juciement of the Lower Court, contirmed by Mr. Gordon, awarding the wi@le 
19 Debnaraen’s daughter Kewulmunee, is evidently erroneous in this respect. Tt is established 
that Debnaraen adopted a sun Ramnarfen who succeeded exclusively to his father's property, and 
1» this decree among the rest. On Ramnaraen’s death the succession devolved on the children of 
the daughters of Debnaraen then living. These were—Sreenath Mitter, (entitled to )—1-5th 
share; Gunganaraen (since dead ) his heir—1-5th ditto; Muhendernaraen (since dead) his heir— 
1-5th ditto; Kishengobind—1-5th ditto ; Peareemohun («ince dead ) his hetr—1}-5th ditto. There 
iz ne one in Court but Sreenath ; Kishengobind having neglected to appoint a wukeel. Ordered, 
therefore, that a decree issuc against defendant for the sum claimed in full, declaring the above- 
mentioned parties, or their heirs, entitled to Lenefit by it to the extent noted against their names 
respectively.—-Sudder Decision, 2st of June 1448. 
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VYAVASTHA-DARPANA TKY 


Gungapereaud Roy, ( Plaintiff, ) Appellant, versus Brijearurce Chowdhrain, ; CASE 
Bunwarecleli Roy and others, f Defendants, ) Respondents. , Rearmg op th 
The plaintiff, calling himself the next male heir to Goursoonder Roy deceased, sought bi Berens oe 
this action to secure possession of his zemindaree, oa the yround that Brijessuroe, the widoy 
In possession, had adopted Bunwareeloll” without any permission, and wae doing other act 
prejudicial to his rights as next heir to the property. 


The defence denies that Bunwaree’s adoption is without permission; but even if it be #0 
Bunwareeloll denies any right in the plaintiff as heir of Goursoonder. The preferable heir was 
alleged to be Kistobeharee Rov, son of the deceased Goursoonder’s maternal uncle. The plaintif 
replied that Kistobeharee could not be the heir of Goursoonder, who was himeelf an adopted son, 
firet, because Kistobeharee’s father and the adopting mother of Goursoonder were nut own 
brother and sister, but by diffurent wives; second, because an adopted son could not be succeeded 
by the maternal relatives of the adopting family. 


The Zillah Judge, after consulting the pxadit, who said that, “in either event, the plaintiff could 
not represent Goursoonder in preference to Kistobcharee, who ia undoubtedly the next heir,” 
decided the suit by dismissing the plaintiff's claim, on tho ground that he was not entitled to 
sue as the heir of Goursoonder. It was intimated to the (Sudder) Court that plaintiffs appeal 
involved no question of fact, and was preferred only on the point of Hindoo law involved in the 

‘lower Court’s judgment. The case was therefore called up and heard under section 12, Aot 
XV. of 1858. 


Appellant’s pleader admits that the line of succossive heire domarcated would be followed if 
Coursoonder had been the satwral born son of Kishensoonder, but he denies the right of the 
msternal relations to succeed in the case of an adopted son. Ile argues that adoption is the act 
of the man, and can be done without marriage, but can never be done by the woman without 
ths acnress permission of her husband. The pleader refers to the case of Gunga Mya, page 128, 
vol. IIL. of the ‘Select Reports,* and page 187, vol. IL. of Macnaghten’s Hindu Lot, and rea- 
eons from this by analogy that, as the adopted son is declared to "be no heir of the adoptive 
mother, neither can she take the estate of the adopted son on failure of noarer heirs in her hus- 
band’s family. / 

» 

Baboo Rumapersaud Roy entered into a long and elaborate explanation of the Hindoo law of 
inheritanag, As the only question before us was one of pare [indoo law, we did not consider 
ourselves competent to decide the point, without calling for a bywustha from the pundit of the 
Court. As it appeared to us that the point must be decided on the goneral ground of, whether 
an adoptive mother’s relations succeeded an adopted son under the same circumstances that would 
govern their succession to a natural born son,—we put the question in that form, and the reply of 
the pusdit being in the affirmative, and the authorities quoted boing derived from well recognised 
works on Hindoo law, we have seen no reason to interfere with the judgment passed by the lower 
Court, sod uphold it, with costs against the appellant.—Sudder Dewanny Adwalat Reports, 30th 


of July 1859. 


© Ante, p, 159. + Aante. pv. 1100. 
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VYAVASTHA-DARPANA. lil 


Copeomohun Dab v. Rayah Rayhishen. Caser 
1 A Hindu having adopted a son, cannot disinherit such son by. will.—East's Notes, Case 75. Bearing on the 
Cons. H. L. pp. 280-—238 ; ante, p. 1056. Vyavastha’, Nu. 60: 
Il. A similar decision was passed in Sreamutty Joymony Dossy veveus Sreemutty Shibosoondry 
Dossy.— Vide Fulton’s + Reports, p. 75. Ante, p. 970. 
Pranbullub Gokul v. Deokishen Tooljaram. 
ITT. A Hindu having adopted a son, and from feelings of anger against him made a will in favor 
of him and his brothers, it was held tha such will did not affect the adoption, and that he was 
not by reason of the existence of the . will liable for his owu father’s debts.—@4th June 1824. 
Bombay 8. D. A. Sel. Rep. p. 4. Morley’s Digest, vol. I. p. 25. 
Arnachellum Pillay v. Tyasamy Pillay, 
I. The adoption of an only son, once made, cannot be ect aside. Both the giver and recwiver Carin 
in adoptions thereby commit sin. Case 8 of 1817.—1 Mad. Dec. 154. Morley’s Digest, vol. Hearing on the 
Vyavastla. Nou. (os 
I. p. 24. 
Nundram and othera vy. Kasey Pandey and others. 
IT. The adoption of an only son, once made, cannot be invalidated. 30th of June 1825. 8, D- 
A. R. vol. TV. p. 70. 
Sree Brijbhookhunjee Muharaj v. Sree Gokonloteaojes Muharay. 
1. Adoption, performed according to the ceremonies of the Prdas and Shdatras, cannot be set aside 
node bce | Cases 
from any want of formality, or other cause, should the person opposing if be ever Ko near a kin : 
’ ‘ Bearing on the 


to the adopter.—5th of November 1817. Borradale’s Reports, vol. I. p. 181, Morley’s Digest, Vyavusths. No 01 
vol. TL. q. 24. 
Huelut Rao Manker y. Gobind Rao Bulwunt, 

II. Where ar adoption is made contrary to the provisions of the Hindu law, the sin lies with 
the person giving, and not with the party receiving, and if cannot be set aside, as an adoption, 
having once been effected according to the forms of the Feda, cannot on any pretence be annulled, 
—lst Sessions. 1823, Borradale's Reports, vol. I]. p. 78. See Morley’s Digest, vol. lL. p. 24, 

Bhashker Buchayee vy. Navoo Raghoo Nath. 

IJI. Where a widow received instructions from her husband to adopt a son, and in accordance 
with them applied to her brother-in-law and his relations for a son, and they refused to give 
ber one, it was held, that cither length of time or after the deccase of her husband, nor the 
adoption having tuken place at other than the place of residence of the parties, nor want of per- 
mission of the “Ruling authorities, are sufficient grounds for setting aside an adoption once made 
with sufficient ceremonies; and that a son so adopted beeomes heir to the whole of his adoptive 
father’s property. 1826. Bombay 8. D. A. Sel. Rep. p. 24. Vide Morley’s Digest, vol. I. p. 26. 


Ranee Bhudr Sher Bhudr vy. Roop Shunker Shunkerjre. 

As a lawfully begotten son maygrenounce his share in the, ertate of his father, even so an Case 
adapted son is at liberty to resign his right to the property of his adoptive father, although hecannot = —y, ‘armg on. thi 
free himeelf from adaption, and should he #o refuse to take the property, and if the property to Vyavastha’. No 60: 
whith he'sueceeds be a share of » divided heritage, the sdopter’s widow will succeed to it. 18th, 
May 1824. Borr. Rep. vol. II. p. 656. Morley’s Digest, vol. I. p. 24. 3 

Hussummal Taramunce Debeoh v. Deb Naraen Roy and another. Rearing on a 
10 July 1624. 3 §..D. A. Bep. 387, p. 25. See ante, p. 931. Vyavastha’, Nc, 60! 
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: SUCCESSION OF A DWYA‘MUSHYA‘YANA 

606. Thé son given, who is a Duvydmushydyana (son of two fathers*,) if both hig Vyavastha’ 
adoptive and natural fathers have no other male issue, takes the whole estate of both 
—D. Ch. Sect. Vg§ 33. . 

607. One adopted, where legitimate issue (of the adopter) existed, dovs not 
participate in the estate of the adopter—Jbid. : 

608, Buta legitimate son, being born (to the natural father ) subsequent to 
the adoption, the adopted son takes out of the natural father’s estatet half of the 
share of a legitimate son. (If however such issue be subsequently born to the adbpter, 
the adopted in question ) takes half of the share which is preseribed by law for 
an adopted ‘gon, exclusively related to his adoptive father,t (where legitimate 
issue may be subsequently born to that person. )—Jbid. 

909, The son and son's son of a Nitya-duydmush yiyana succeed alsu in the 
saine Manner. 

610. The children of an Anitya-duydmusiydyana, having no relation with 
the family of the adopter,$ it is inferred, by analogy, as well as by cquity, that they 
are not entitled to inherit from them. 


& 
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* See ante. p. 960. + The portion in, Italics is omitted in Mr. Sutherland's translation. 
¢ See ante, pp. 1042, 1044. 


Where, subsequent to an adoption legally made,a legitimate sen is born to the adopter, 
the adopted son, ata division of the heritage with such son, receives a quarter share (but ‘ae 
ante, p. 142.) according to the Dattaka-Chandrika. @ distinction, however, obtains inthe caxcof the 
Dioydmushydyana, From an obscure part of that work it would appear to be the doctrine of its author, that 
such son would only take 1 the share, to which the son, absolutely adopted, would le entitled, in 
participating with a legitimate son, subsequently born.--On the sane principles, this authgr appears to 
provide that, where legitimate issue is subsequently born to the natural father, the Duyamushyayana 
only takes, in the estate of such father, the halfof the share of a legitimate sou.— Sutherland's Synopsis, 
Head Fifth, p. 154. 


Sir William Macnaghten save: —“ With a legitimate son subsequently born, the Dirydmurhydyana takes 
half ashare of his adopting father’s property.’ (vol. L. p. 71; ) and as authority for the same, be refers 
tou the Dattaka-Chandriks, Sect. Vy §. 33, that is, the Fyavasthds Nos. 606, 607, and 608, quoted herein. 
above, on reference to which it appears that the above dictum of the learned gentleman ix erroneous, and 
not in conformity with the passage of «the Dattaka-Chandrika cited ,—~inasmuch as it: is clear 
from the passage in question that a legitimate son being subsequently born, the Diydmushydyana does 
not inherit half of the whole estate of the adopter, but is, in that case, entitled to half of the share 
which an adopted son exclusively related to the adopter would have been entitled to.-- The fallacy of the 
dictum may alan be evinced in another way, namely. if in the above case, the Durgamushydyana 
is entitled to half of his adopting father’s property (ax held by the Jearned genti®@man, ) then 
the remaining half necessarily becomes the portion of the legitimately begotten sun. and thus the 
dictum in question proves to becoutrary tu the principle of the law and inconsistent, with reason:— 
contrary to the principle of the law, because, the rule ix ( see ante, pp. 1042, 1044 that “where a 
' legitimate son is born subsequent to the adoption, the adopted son takes one third, and the legitimately 
begotten son ia entitled to two thirds; —inconsistent with reason, because, a legitimate son, subsequently 
born, having the right to perform all the religious rites beneficial to the late proprietors soul, ia justly and 
degervedl y entitled to double the share (as ordained by the law ) of the adopted son. (See his own work, 
vot I. p. 70. ) Thus the dictum that a Dicydmushydyane aon is to have an equal share with a legitimately. 
begotten gon, is contrary not vuly to the law and to reason, but -also to the principle laid down by 


himself. § See ante, pp. 962—064, : 
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611. The adopted son of a Shadra inherite in equal shares with the legitunately yyayastha” 
begotten son during the life-time of the adopter, but gets halfof that son’s share 
after the adopter’s death, 


The equal partition of the son of the wife, the son given, and the rest, with the real legiti- Authority, 
mate son, whilst the father lives, and their succession to the moiety of the share of auch son, 
whore the father may be dead st the time of partition, follow @ fortiori.—D. Ch. Sect. V. §90. 


The above ryarast4a is, however, applicable to the lower classes of sAddrae of this countty: in- Remark. 
asniuch as here the inheritance of the good or high caste eduédras, whose conduct in other regpects 
is like that of the twice-born men, is also customarily regulated like that of tae regenerate classes. 
See ante, pp. 1050, 1052. 


612. The exclusively given sons and Dirydmushyayanas adopted by persons 
blind, lame, or otherwise disqualfied from inheriting, and so forth, have no right to the 
estate of their adoptive grandfather's estate, but to maintenance only*. 


1 # wv 
Vyavanthy 


As sons, blind, lame, and so forth*, do not inherit, and since it is ordained, that their legiti- Authority. 

mate son, and son of the wife only, participate in. the estate of the paternal grandfather, a son 
given or other deseription of sn, adopted by such persons, has no right to the cstate of ipe pater. 
nal grandfather, but to maintenance only. For, alimony being provided for the wives of the persons 
blind and so forth, maintenance for their adopted sons is inferred @ fortiori. So algo, having previously 
declared song blind, lame, and so forth, not to be heirs (an author) adds—@ Of these, the soys 
legitimate, and sons of the wife, who are free from defect, participate ina share: the childless 
wives of those (who are blind and so forth ) are to be supported, af virtuous. Their daughters 
are to be maintained as long as unmarried.”’—D. Ch. Sect. VI. § 1, 2. 
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¢ A doubt might be entertained, as to the validity of an adoption, by one not being inthe order of @ 
the‘ Grikt’ (the householder or marricd man, ) or by ablind, impotent, ar other person, dixqualified 
from inheriting. The more correct opinion, however, appears to be, that an adoption, hy any of the persons 
described, would be valid ; though if seems reasonable, that the affiliation of one excluded from inheri- 
tance, should confer no right of successioh on the adopted, of which the adopter is debarred by law. — 
Sutherland's Synopsis, Head First, p. 148. 


’ * 


The individuals excluded from inheritaner are, “the impotent person, the outcast and hin issue, one 
lame, a mad man, an idiot, a blind man, a person afflicted with an incurable disease, and others similar! 
disqualified,” (See Chapter VLIL. )—The possibility of a doubt, as to the legality of an adoption, by ‘ich 
persons, is eiggested with reference to a passage in the Mitékshard, which declares, that the specific 
mention of ‘ the legitimate son and son of the wife’ in atext of Jagayavalkya, providing for the inheritance 
of such sons of disqualified persons, ia intended to forbid the adoption, hy them, of other gpns. The author 
of the Dattaka-Candriké, likewise, arguing frm the same or a parallel text. that an adopted son, is not 
ordained for disqualified persons, excludes such son of those persons from snecenling to the estate of the 
paternal grandfather. Tn the absence, However, of other authorities, these alluded to can hardly be ad- 
mitted as sufficient to establish a general rule, vitiating tn foto the adoption by one excluded from inheri- 
tance—In fact, the author of the Dattaka-Chandrika, without advancing such position, merely denies 
the right of one so adopted to mhcrit of his adoptive father ; and ,perbaps no nore was intended by the 
anthor of the Mitakshard.—Sutherland’s Oynopsis, Note iv, p. 156. 
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613. From the dictum, that they have no right to the estate of their adoptive Vyavastha 
grandfather, it is inferred that a fortiori they have no right to the estate of the 
relations inferior to the ‘grandfather, namely, those other than the parents, 
because their fathers (through whom they claim) had no right to the property of 
snch relations. 


614. It follows, however, that the exclusively adopted sons, as well as Dury. 
mushydyana sons, are entitled to such adoptive fathers’ property, if there be any. 


For they are no where prohibited to inherit their adoptive fathers, own property. Piaaoit 


615. A son adopted, notwithstanding the existonce of a legitimately begotten Vyvastha, 
son, has no right to the property of the adopter. 


Since it is shown, that a son given participates with a real legitimate son, born subsequently Authority. 
to his adoption, asun, adupted where a legitimate son existe, does not take a share—D, Ch. 
Sect. VI. § 3. 

616. A son adopted, without the performance of the religious rites, ordained for the » 
purpose, is not entitled to inherit from such adopter, but to receivé wealth sufficient 
for his marriage. 


yvastha’, 


Accordingly, an author declares the non-succession toa share of one adopted without 4 uthority. 
observance of rules;—“ Him existing, a son being created, and a son given existing, 
one being adopted: informally, that etate is his only, who is justly master of the father’s 
wealth. Afanu.—“ He, who adopted a son without observing the rules ordained should make 


him the participator of the rights of marriage, not a sharer of the wealth —D. Ch. Sect. 1V. § 63 


617. & son adopted from a diferent tribe or caste is fot entitled tu inhent from y 


vvastha’. 


the adopter. 


Because it is prohibited in the present ( Aa/: ) age to adopt son from a different caste.—See Tiggen 
ante, p, 922. 


It is declared by an aur in the following text, that a son given likewise, who is of a 
diferent class, does not inherjt:—* If one of a different class should, however, in any instance, 
have been adopted, as a son, he shoul not make him the participator of a share.—This is the 
doctrine of Shounaka,’’ —Ibid. § 4. 
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CHAPTER V4IlI. 


EXCLUSION FROM INHERITANCE.* 


As aman would be drowned who attempted to pasa deep water in a boat made of 
woven reeds, so does a father sink in the gloom of death, who loaves only contemptible 
sons.-oleb. Dig. Vol. IT. p. 298. - 


Consequently, he who is averse from performing constant and occasional rites, docs not bene. 
fit hig father: hance he is not capable of inheriting the paternal estate.— /érd, 


Vriheespati:— Though born of a woman equal in class, one who is not virtuous, (2) 
shall have no claim tothe paternal estate ; it is ordained to devolve on those learned 
priests i) who offer the funeral cake to the deceased. A son redeems his father from 
debt to superior and inferior beings. Consequently, there is no use for one who acts 
otherwise. What can be done with a cow which neither vives milk, nor bears calves 4 
For what purpose was that son born, whe is neither learned nor virtuous —Coleb. 
Dig. Vol. ITI. p. 301. Coleb. Dé. bhé. p. 102. 


(a) Not virtuous”’—that is who has vices instead of virtues.—Da, T, p. 20. — 


(i) Legrned priests” are mentioned illustratively, the term comprehends any person who 
duly performs the obsequies and other constant and occasional rites. —Coleb. Dig. vol. TIT. p. 302. 


Wealth is conferred for the sake of defraying sacrifices ; therefore, distribute it 
among honest persons for that purpose, but not among wo1nen, ignorant men, or such 
as neglect their duties ( u).—Jbid. p. 317. 


(u) “ One who neglects his duties ;” one who performs not the ceremonies enjoined at morning 
and evening twilight, and at noon, nor other daily acts of religion: a woman is disqualified for 
sacrificing, because she is incapable of sacred knowledge. The legislator declares an ignorant 
man, and one who neglects his duties, incompetent to sacrifice.--/did. pp. 317, 318. 


‘se 


“ Him, who neglects solemn rites, the ignorant man, one who is afflicted with 


isc (oneltempve s* cetecene a aie ne te ee 


* Exclusion from inheritance, with the Hindu, rests, in gencral, upon the same pringiple with 
succession to it, i. ec. it is connected with the a of the deceased; from their incapacity to perform 
which the excluded aro incompetent as heirs. e causes of it are sufficiently numerous, defects both 
of body and mind, together with vice, constructive ag well ay actual, being attended with this effect; and 
‘lastly, devotion-—to any of the religious orders.—Strange’s Hindu Law, Vol. I. p. 219. 
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Consequently, by declaring them impure until their death, it i@ intimated that they are 
unfit for eclebrating a sacrifice, for which purity is required.—Coleb. Dig, Vol. III. p. 313. 

But Jimidavddcna roads “akgrmakarminah, those who practise what is inconsiatent with dn- 
ties instead of “aturminah, those who neglect their duties.” According to his opinion, persom 
adilicted to gaming and the like are intended by that term.— bid. 


A‘pastamba.—No doubt, all the sons who are virtuous take their shares, but him 


who illegally acquires wealth, even though he be the first born, let the king declare 
incapable of inheriting.—Jbid. p. 298 


Who, though first burn, illegally dissipates wealth; such is the construction and senae: 
“ iHegally,” by gaming or the like: “ ineapable of inheriting,” capnble of inheriting no more 
than the residue of a share, after deducting so much as has been dissipated hy him. Some thus 
expound the text.—The Refnakara. [hid. pp. 298--299. 

Others explain the term (pratipddayati) acquires,"’ or carns. Conraequently, he who follows an 
illegal mode of subsistence, through avidity for wealth, without the sanction of the law, shall be 
deprived of his share. “ Following an irregular profession,” in the text of Gutama, signities 
subsisting by unlawful means.— Jésd. 


A‘pastamba.— A. son, who diligently performs the obsequies of hia father and 
other ancestors, is of approved excellence, even though he be uninitiated; not a son 
who acts otherwise, be he conservant even with the whole Feda.*—Coleb. Da’. bha‘ 
p. 102. 


‘€ Since a son delivers his father from the hell called px/, therefore he is named ‘puttra’ by 
the Self-Existent himself.’ By this and similar passages great benefits are stated, as effected by 
means of ason. His connection with the property is therefore the reward of his beneficial acte. 
If then he neglect them, how should he have his hire ?—Jdid. e 


The principles inculcated by the text above cited, though not abrogated, or rendered obsolete, 
are not at present, for the most part, strictly observed and given effect to by the present courts 
of judicature, which generally follow in practice the /yavasthds subjoined*— 








*In regard to the causes of disinheritance, discussed in the Digest, B. V. Ch. 5. Sect. 1, correspondjng 
with the Sth Oh. of Jimgtavdhana, and the 10th Sect. Ch. 2, of the Mitakehara, I am not aware, that any 
can be said to have been abrogated, or to be obsolete. At the same time, Ido not think any of our courts, 
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_ 619A person degraded (fallen) for sin, an outcast (0 ', his issue(k), a Vravastha: 
hypocrite or a person wearing the token of religious mendicity, one who has assumed 
another order (g', an impotent person :j), one born blind or deaf .t', one lame im, a 
mad man (d),an idiot, one dumb (p) a person afflicted with an incurable or obstinate 
and agonizing disease (b), he who has lost the use of alimb(m , an enemy to hia father 
(y!,a person addicted to vice or expelled from society (I), are excluded from inheri- 
tance® 
I. Impotent persons, outcasts (0), persons born blind or deaf (t), mad men (d), idiota {p), the Authority. 


dumb, and such as have lost the use of a limb (m), are excluded from shares of the heritage*.— 
Muna. 


II. An outenst and his issue (k), an impotent person, one lame, a mad man, one afflicted 
with an inueuralle disease (b), must be maintained; excluding them (however) from  participation® 


—dagnyaralkya, 


LIT. An enemy to his futher, (y) an outcast, an impotent person, and one who is addicted 
to vice or has been expelled from society (1), take no shares of the inheritanee, even though they 
be legitimate; much less if they be sons of the wife by an appointed kinsman*.—Narada. 


TV. When the father (is dead, os well as in his lifetime t,) an impotent man, a leper, a mad 
man, an idiot, a blind man, an outeast, the offspring of an ontcast, a p@rson wearing the token of 
relizious mendicity (i), are not competent to share the herituge*— Devala. 


V. Those who have assumed another order (g), are cxcluded from participation. — J ashishtha, 
Coleb. Dig, Vol. TT. p. 327. 


” 


VI. All those brothers who are addicted to viee, lose their title to inheritance*®.— Mann, 


Sankha and Likhita— “Of him who has been formally deyraded (0), the right of inheritance, 
the funeral cake, und the libation of water, are extinct.—Coleb, Dig. Vol. TIE. p. S00. 


would go into proof 1° one of the brethern being addicted to vice, or profusion, or of being guilty of negleet 
of obsequics, and daty toward ancestors, But expulsion from caste, leprosy, and om miler dineasen, ratural 
deformity from birth, newts sex, unlawful birth resulting from an uncanonical marriage, would 
doubtlessly now exclude, and. 1 apprebend, it would be to be #0 adjudged in our Adawluts. That 
the causes of dixinheritarce, most forcign to our iveas, are still Operauive, according to the not ons 
of their law amony the natives, J conclide from some cases that came before me, when 1 presidid in 
zillah courts. I] will anention but one, which oecurred at Benares, at the euit of @ nephew againet lis 
uncle, to exclude him fioin inherited property, on the ground of having meglected his grand-mother’s 
cbeequies. He defended himself. by pleading a pigrimage to Gaya, whore he alleged he had perfusmed 
them. His plea, joined with ansurances of hie attending to his filial duty in this resp:ct in futare, was 
admitted: and the claim to disinherit him, disalluwed.”—Colebrooke’s remarks. See Str. H. L, vol. f. 
»p. 219, 220, 

os © Fide, Coled. Da% bha’ pp. 102—108.Coleb. Dig. vol. Il]. pp. 303--325. W. Da‘kra. Sang. 
pp. 65. 66. ; 

+ Smriti-Chandrika. See Coleb. Da’. bha*..p. 108. 
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Vil. OF hin, who has been formally degraded, the right of inheritance, the funeral cake, and 
the Rvation of water, are extinct.—Sunkha-Likhita. Coleb. Dig. Vol. ILL. p. S00. 


c ; : e ° ® a 
(9) § Degraded'—that ia, excommunicated for a heinous crime, or for crimes in the seond 
or third degree.® 


Degradation takes place in the case of a heinous crime once consciously or twice unconsciouly 


committed.*® 


The heinous crimes are as follows: —“killing a Brajmen, drinking forbidden liquor (hy, steal- 
. 4, ‘ = = eos j . ‘ 
ing (gold from a prie-t,) adultery with the wife ofa father, natural or spiritual, and associating 
with such as commit those offences (4a), wise legislators must declare to be crimes in the highest 


dewree.—Afanu, Cho XQ. v.55, 


A porson is also degraded b@ once commiting such a sin or crime as would cause his expulsion 


from caste. . 


(a) ‘Associating with such as commit those offenees,’—that is, associating with such a person, 
fora period of one veor, as hes committed the crimes in the highest degree; thin is declared in 
the text subjoined: *CTle, who associates himself for one year with a fallen sinner, falle like 
him; not by sacrificing, reading the Jeda, or contracting affinity with him, (since by those acts, 
he loses his class immediately, ) but even by using the same carriagd@l seat, or by taking lis 
food ut the same board.”’—Muanxu. Ch. AL. rv. ISI. 


(A) Were, by drinkin is meant the drinking of unconsecrated spirituous liquor; because the 
drinking of consverated or purified liguor, which ts considered a lawful act, docs not cause dearada- 
@-x. This is dpelared in the Nrrafla-lantra (Chapter Vo) Drinking uneconseerated epirituots 
li.jnor, a brakmen becomes wuilty Cof the ain) of killing a hrahmen ; int drinking the couscerated 
or purified liquor a drdémen shines as the Iurning fire,—The text, prohibiting the drink ay of 
spirituous liquor, purport. the drinking of the cursed (that is, uneousecrated) liquor, Tn all the 
four gugze t, the spreituous liquor has been ( considered ) the purifier (ofany one’s person: ) it 
has beeome undrinkuble only by reason of being cursed: consequently, ab would be (acai) 


drinkable on the eur. > being removed.” 


As to the text cited in the 7ithi-fatfoa—© Spirituous htquor is unfit (prohibited ) to be drunk, 
civen, and reeeived,’—its meaning is, as explained by Rayhunandana Mainself, that  spirituons 
iquor, unless consecrate] or offered to adeity, is unfit. tu be drunk and received.” 


@ see Préyashchitta- Tathen, Prayachitta-Viveka, and Colel. Dig. vol. VET. p. 304. it arg. 

+ Fuga’-—an age: In the //ndu s,-tem of chronolovy there are four yagas, which succeed each other 
in eternal rotation, viz. the Satya yuya, comorising a period of om: million, seven hundred and twenty 
eight thousand years, the Trefa yuya, one millon, two hundred andninety seven thousand years, the 
Taedpara yuga, eight hundred and sixty fuur thousand years, and the Aali yuga, four hundred and 


thirty two thousand vears. 
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“Tn ( lawfully ) tasting meat, in drinking fermented liquor, in caressing women, there in ne 
tuppitude ; for to such enjoyments men are naturally prone: but a virtuous abstinence from them 
produces a signal compensation” (Jana, ch. V. er. 56.) —This text is also interpreted by An(eku- 
dhatta and the rest to intend unprohibited meat and so forth. 


The crimes nearly equal to those in the highest degree are as follows:— 


“False boasting of a high tribe, malignant information, before the king, of a eriminal («Ae aust 
anffer death,) and falsely accusing a spiritual preceptor, are crimes (i (4 second degree, / and nearly 
equal te killing a Brdémen.—Forgetting the texts of scripture, showing contempt of the Meda, 
giving false evidenee(sfhout a bad wotrec, killing a friend (either! maiec, eating things prohibited, 
of, from their manifest impurity, unfit to be tasted, are six crimes nearly equal to drinking spirits, 
‘Toappropriate a thine deposited (ar deat for a fave, ) adhoman creature, a horse, preeious metals, a 
field, acdiamend or any other gem,is nearly to stealing the wold (ofa Bradimen.)—Carnal com- 
merce with sisters by the same mother, with ditthe firls, with women of the lowest mixed class, 
or with the wives offa friend, or of a son, the wise must consider us nearly equal to a violation 
of the paternal bed.’—Waaw, Cho XT v. 56-30, 


These crimes—whether perpetrated consetously or unedhscjously, cause degradation 
cenerally by the commission (of any of them ) more than once.—/ MP Prayushchitta-tathea and 
Pravashehitta-Vireka, 


A sinner inthe third degree is only excluded from participation in the case of repeated offen. 
ces: (such ) crimes are therefore mentioned in the plural uumber.—Coleb. Dig. vol. TLL p. $04. 
The crimes in the third degree are as folluows:— 


“Slaying a bull or cow, sacrificing what ought not to be sacrificed, adultery, selling one's-self 
deserting a preceptor, a mother, a father, or ason, omitting to read the scripture, and neglect of the 
fires prescribed by the Dharmashastra only ;—The marriage of a younger brother before the elder, 
and that elder’s omission to marry befure the younger, giving a daughter to cither of them, and 
officiating at their nuptial sacrifive;—Defiling a damsel, usury, want of perfect chastity in a student, 
selling « holy pool or garden, a wife, ora child ;—Omitting the xacred investiture, abandoning a 
kinsman,teaching the eda for hire, learning it from a hired teacher,selling commodities that ought 
not to be sold ;—Working in mines of any sort, engaging in dykes, Uridgca, or other great 
mechanical works, spoiling medicinal plants(:epeatedly,) subsisting by fhe darlotry of a wife, offering 
sacrifices and preparing charms to destroy (the innocent ; )--Cutting down green trees for fire 
wood, performing holy rites with a selfish view merely, and eating prohibited food ( once without 
previous design ; ) Neglecting to keep up the corsecrated fire, stealing any valuable thing besides 
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gold, non-payment (of the three) debte, application to the books of a false religion, and excessive 
attention to music or dancing j—etealing grain, base metals, or cattle, familiarity (by the twice. 
Cora ) with women who have drunk inebriating liquor, killing without malice a woman, a shidra, 
roishya, or a kshatriya, and denying a future state of rewards and punishments, are all crimes in 
the third degree, (dud higher or lower according to circumstances.)—Afanx, Ch XI. V. 60—67, 


Jaganndtha, on the authority of Raghunandana, holds only such degraded persons as 
have not performed penance or are averse from it to be really degraded for sin, and not entitled to. 
inherit; thus: “ One degraded for sin is he who has slain priests, or committed some other 
atrocious crime, and who has not performed penance, but (on the contrary ) is averse from 
it; for Raghunandana says: ‘aversion from penance on the part of the fallen sinner contributes 
to the forfeiture of his right to bis own property. His not being averse from penance con- 
tributes to his right in the paternal estate."—Coleb. Dig. Vol. II. 315. 


Raghunandana is also followed by Srikrishna Tarkdlankhra, who says: Here expiatory ponance 
having been ordained fora person degraded for sin, even by the gift (at tho expence ) of his 
whole property, and so forth, the word ( degraded ) must be preceded by the adjectivial phrase 
“averse from penance:’ degradation not preceded by ( attended with ) the inclination of perform. 
ing the penance is the cause of forfeiture of the right ( to inheritance. )”—Commentarics on the 
Daydbhaga, Sans, p. 25. 


The above doctrine being, nevertheless, applicable to those degraded persons only for whom 
penance is ordained, the degradation not expiable by penance does always cause forfeiture of right. 


Now, asthe penance fora degradation which causes the loss of caste, cannot restore the 
sime, though it removes or expiates the sin, such degradation must always cause the forfeiture of 
right ; because a sin has two effects,—damnation to hell, and excommunication from society,— 
one of which is, in this instance, removed by penance, but the ( other, namely ) excommunica- 
tion from society, still subsists.—See Prayashchitta-tatlwa, 


® As, with us, there was the lessd an greater excommunication, sv, of offences considered with refer. 
ence to their occasioning ¢xclusion from inheritance amony the //indus, they inay also be regarded in 
a two-fold point of view. This wo learn from a case that was before the Suddyr Dewanny Adawlut 
in 1814, in which the official Pundits, having been referred to, distinguished between “ those which 
involve partial and temporary degradation ; and those which are followe by loss of caste ;""—observis 
that “ in the former state, that of partial degradation, when the offence which occasions it is acjieled! 
the impediment to succession is removed ; but in the latter, where the degradation is complete, although 
the sinfulness of the offence may beremoved by expiatury penance, yet the impediment to succession 
still remaina ; because a person finally excluded from his tribe must ever continue tu be an outcast.’ 
In the case alluded to, the party in question having been guilty of a series of profligate and abandoned 
conduct, having been shamefully addicted to spirituous liquors, having been in the habit of associating 
and eating with persons of the lowest description and most infanous character ; having wantonly attack- 
ed and wounded several people at different times; hxving openly cohabited with a woman of the Mahowoe- 
dan persuasion, and having set fire to the dwelling house of hie adoptive mother, -vhom he had more than 
once attempted to destroy by other means, the Pundite declared that “of all the offences proved to 
have been committed by Sheonoth, one only, namely, that of cohabiting with a Mahomedan woman, 
was of such a nature as to subject him to the penalty of expulsion from his tribe trrevocably ;’— and 
of this opinion was the Court.—Colebroke’s remarks. See Str. H. L. vol. I. pp. 221-~223. 
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(k) ‘ His isaue’—-that w, the son begotten (by an outoast) after hie degradation. 
Although by the term ‘ outcast’ or degraded, his gon aleg ie intended; for he is degraded 
being procreated by an ontcast, yet he (the son a oe outcast ) ia separately mentioned, for 
the purpose of indicating the disherision of the others, ( viz.) the sons of the impotent persons 
and the rest. It should not be alleged that the term ‘ degraded’ comprehending also hia son born 
after degradation, the expression ‘his issue’, is used for the purpose of including the 
son of an outcast born before his degradation, inasmuch as ho also, being free from defect 
like the sons ofthe impotent and the rest, is justly entitled to inheritance. —TheDéyabhdga 
and Srikrishna’s Commentary thereon. See Jd. Lhd. Sans. p. 11].—Coleb. p. 104. 


(k) “* The issue of a degraded man;” issue born after the commission of the act, which is 
punished by degradation; for this agrees with the text of Vishau.—Coleb. Dig. Vol. TID. p. 315. 


(@) ‘A person wearing the token (of religious ) mendicity is one who has become 
a religious wanderer or ascetic.—Coleb. Da. bha’. p. 104. 


© Ling’ —A hypocrite, an impostor.—D. T. p. 21. 


‘A hypocrite ¢ Zingi; ) ‘ one who rigidly practiaes austerities with an intent to deceive. 
—The Ratudkara cited as authority in the Virddubhangarnava, See Coleb. Dig. Vol. TIL. p. 305. 


(g) “ Another order” than that of a houscholder ( or married man. )—Jdid. p. 327. 


( j) Impotence is of two kinds: the impotence of one who is deprived of the gencrative 
organ, and the incapacitcy of doing the virile act, although the getcrative organ exist. The last 
is described by Aalydyana:— He is called impotent whose urine froths not, whose feces sink in 
water, and whose generative organ is deficient in erection or in seminal juices.°—Coleb, Dig. Vol. 
IIT. pp. 820, 321. 


(t) The — ‘born’ is connected in construction with the words ‘ blind’ and ‘ deaf.’ 
Coleb. Da. Lhav. p. 103. 


‘Born blind and deaf.’—That is, by natare, not those who have become #0, from some adven- 
titious cause: the meaning therefore is, those who are blind and deaf from the period of their 
birth.—-W. Da” Kra. Sang. p. 65. 


In practice, the succession of onc who becomes deaf in the course of his life, occurs even 
though the deafness be incurable : the same is also proper in a case of blindness. Consequently 
the term must be understood as signifying born blind, or born deaf. It is expressly declared 
by Névada: “ One afflicted with an obstinate or an agonising disease (i), and one insane, blind, 
or lame, from his birth, must be maintained by the family; but their sons may take the shares 
( of their parents. )”—Coleb. Dig. Vol, ITI. pp. 303, & 319. 
ee 


* In text of Devala, cited in the Diyakoumudt, impotence is described to be of six kinds; all of 
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“Persons born blind."—By the mention of birth the legislator sugeosts the incnrahlenoss, 
not the origia of the blindness,” (3 Dig. 319.) By this dictum it: is indicated by Juganadtha that the 
person, who becomes incurably blind in the course of hia life, is also excluded ffom inheritance: 
and it is also intimated by analogy that the persons whe become incurably deaf, and so forth, in 
the course of their lives, are also disherited. 


Of the two conflicting opinions of his, as abovementioned, the former is agreeable to practice, 
but the latter is according to the letter of the law. 


“As one who becomes blind in the course of his life ought to share the horitaye, so onght one 
who becomes impotent. ” (3 Diz. 320.) This dietum of JaganndfAa must be coustraed to intend 
blind persons and so forth, who have become so inthe course of their lives and are nof past cure ; 
for the disherison of the blind and the rest who are incurable having heen already justly deter- 
mined by himself, the dictum would be contradictory to his own decision,were it applicable to 
those who are in a deferent condition. 


46" 


~ 


(n) One who cannot walk on cither of his feet is lame *—Coleb, Da. bhat p. 103. 


(1, n) Here “lame’ signifies Jame from his birth; and the term § mad? also implies mad 


from his birth, as that is expressly declared in Marada's text above cited. 


Tt should here be remarked that the term ‘lame’ being contiguons to the word blind, must 
signify horn lame. In like manner, ‘ persons deprived of the use of their hands’ must signify euch 
as are destitute of the use of both hands from the day of their birth —Coleb. Dig. vel. TIT. 
p. 328. 

8 

(1) ‘A madman’—in the text of Derala, signifies one insane from his birth ; for, the import. 

is the same with that of the text of Mirads.—TIhid. p. 815. 


(p.) {An idiot’ is a person not susceptible of instruetion,—One who is incapable of articula- 


ting sounds, is dumb.—Coleb. Dat bha’p. 103. 


Raghunandana explains ‘ idiot’ us one who cannot support the performance of dufica: othors 
explain the term, void of understanding, or one whose intellectual faculties are nnbecile.——Jbed. 


pp. 315, 321 
© An idiot,’-—devoid of knowledge of himself and others —Jdid. p. 319. 


Rn a rn rama cece meme namaaacemaaraeeeenee a mamnacaanamaameanaamaaaaauacamaaeacemmnamemnmmemmenemmaanncenneceel 

* He who cannot walk on either foot, says Jimegtavahana, is lame. According to his opinion, if one foot 
can be used in walking, there is no true lameness. He who cannot walk on both of his feet, say 
modern lawyers, is lame. According to their i dele if both feet can be used in walking, then only there 
is no lameness: consequently a man ix called lame even though he can move on one foot. The opinion of 
Jimitavdna is alone correct; for in the text of Manu, the general failure of organs is not signified by the 
expression, ‘such as have lost the use of a limb,'( literally, such aa have not their organs: ) were that the 
penne ge who had only lost the use of his hands would be capable of inheriting.—Coleb. Dig. Vol 
Ill. p. 821. 
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619. Persons afflicted with the abovementioned maladies, other than those blind, Vyavastha. 


deaf, lame, or mad from birth, are excluded only in the case of their maladies being 
incurable: 


4 


This being consistent with justice and reason, and they being included among the persons 
incurably diseased. 


‘Consistent with reason and justice’—because it would be inconsistent. with law and practice, 
if a person, afflicted with such a disease before his father’s death, but cured after it, be disinherited 
ulthough immediately after the cure of that disease or defeet he be entittled to the performance 
of the duties of a son, and fully enabled to perform the same, inasmuch as, when he is restored 
to the right of offering the oblaticn of food and libation of water and performing the solemn 
rites, @ fortiori is he entitled to inherit both according to law and practice. 


Laghunandana also holds, that expiation fora man afflicted with elephantiasis, or other similar 
disease, is ordained for the purpose of enabling him to perform acts of religion ordained in the Feda. 
By parity of reasoning he becomes competent to inherit property, as well as to perform religious 
ceremonies. It, is not found in any other case that a son competent to perform obsequies and 


other acts of religion is not qualified to inherit.—Coleb, Dig. vol. IIL p. s05. 


Jimutarakana alao is of the same opinion. He says: “ Since a son delivers his father from the 
hell called ‘ pu/, therefore he is named ‘puftra’ by the Self-existent himeelf.—By this and similar 
passages great benefits are stated as effected hy means of a aon, His connection with the property 
is therefore the reward of his beneficial acts." (Coleb, Da bha, p. 102.) It follows that he who 
performs the acts deserving reward is certainly entitled to the reward. 


“ Afflicted with an incurable disease’—thi« being heard (said, ) if after partition (hy the 
other parceners ) the diseased be cured by medicine and so forth, then he also must share the 
heritage.—Commentary on the Dayabsdga, Sans. p. 119. 


(b) ‘An inenrable disease;'—a hopeless leprosy or the like. —Coleb. Dig. Vol. IT. p. 321. 
By the term ‘or the like’is meant the other incurable diseases occasioned by crimes, 
they being equally ( with leprosy ) the causes of disherison. 


Most of the diseases occasioned by crimes have been enumerated by Afann, thua:— Some 
evil-minded persons, for sins committed in this life, and some for bad actions ina preced- 
ing state, suffer a morbid change in their bodies—A stealer of gold (from a Brakmen ) 
har whitlows on his nails; a drinker of spirits, black teeth ; the slayer of a Brahmen, a maras- 
mur; the violator of his Guru's bed, a deformity in the generative organs; a malignant 
informer fetid ulcers in his nostrils; a false detractor, stinking breath ; a stealer of grain, the 
defect of some limb; a mixer of bad wares with good, some redundant member. A stealer of 


Reason. 


Authority. 
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dressed grain, dyspepsia; a stealer of holy words, or an uxaxthorised reader of the Scriptures, dumb- 
ness; a stealer of clothes, leprosy; a horse-stealcr, lameness.—The stenler of a lamp*, total blindness; 
the mischievous extinguisher of it, blindness in one eye ; a delighter in hurting sontient creatures’ 
perpetual illness; an adulterer, windy swellings in his limbs. Thus, according to the diversity 
of actions, are born men despised by the good, stupid, dumb, blind, deaf, and deformed. Penance, 
therefore, muet invariably be performed for the sake of expiation; since they, who have not expia- 
ted their sins, will again spring to birth with disgraceful marks.—Manu, Chap. XT. 0, 48—54. 


So also Fiekhnu:—They who have suffered the pains experienced in heil, and have passed 
throuczh the reptile state, have ‘the marke of their yet wnerpiated crimee in the human form; an 
atrocious sinner becomes leprous; the slayer of a priest is afflicted with marasmus ; a drinker of 
spirits has black teeth ; a stealer of gold has whitlows on his nails ; the violator of his preceptor’s 
(guru's) bed has a deformity in the gencrative organs.—Coleb. Dig. Vol. LI. p. 313. 


Also Shafatipa:—The morbid mark proceeding from a heinous crime ia reproduced in seven 
successive births: (the right of inheritance) is obstructed by malady ; but that is removed by the 
first or common penance and the like. And so is leprosy, marasmus, gonorrhoa, ond 
dyxentery. The stranguery or suppression of urin, the stone or gravel in the blader or kidneys, 
cough, diarrhina or dysentery attended with fever, fistula in ano, fistula, scrophula or inflammation 
of the glands or of the neck attended with pustules or boils, the palsy, the destruction of an eye or 
eyes : these and other diseases are said to be occasioned by heinous crimes.——See Prdéyashchitla- 
tuttwa, and Afa/amdsa-tattwa, also Coleb. Dig. Vol. IL. p. 315. 


Shitatapa again:—The piles or hemorrhoids and other ( similar) diseases of men are caused 
by crimes in the excessive degreet. 


The crimes in the excessive degree are ‘carnal connection with a mother, daughter, sister, 
and son’s wife.’—A text of Vishnu cited in the Prayavhchitla-tatlwa. 


There are also diseases occasioned by the crimes in the third degree: they are the ascites or 
dropsy, liver, spleen, the cholic ; tumors, carbuncles, or bubocs, asthma, indigestion, fever, vomiting, 
forgetfulness, loss of reflection, the goitre or throttling, the eruption of a red colour ( considered 
as the first step of leprosy, ) the measles, small-pox, water-pox, &c.: these do not, however, ex- 
clude from inheritance.—See the Malamdsa-tatlira. 


eT toad wee ee ay pared 
_ Fd Fee Elle =O ty CERI A me we lata Aan tain My 088 + EDS 


* “ The stealer of a lamp,”&c. This Vachana or text ia notin the printed Institutes of Manu - 
but is found in Méedhkaliti's commentaries on, and in Sir William Jouncs' translation of. the Institutes 
of Manu: the translation of the last foot of the verse found in the former is ‘he who does not hurt any one 
77 ne disease,’ ( i. e. is healthy, ) instead of ‘an adulterer (han) windy swellings in his limbs,’ as in the 
atter. 


_t The crimes in the excessive degree are twice more atrocious than those in the first degree : in th 
Tnstitutes of Manu, they are, however, included in those in the first degree. a 
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In practice, however, of the persons afflicted with the abovementioned diseases, only the 
leper who has ulcers discharging putrid matter or blood, the person afilicted with slight leprosy 
not expiated by penance, and the person who has become an idiot, dumb, deaf, or blind in the 
course of his or her life, and is past’ cure, are seen to he excludod from wheritance’: the persons 
afftieted with any other malady, although not entitled to inherit before the performance of the 
expiatory penance,* are seen to take the inheritance even without performing “such penance, 


In the text of Derala, the word “ elephantiasis” is illustrative of these morbid changes, for, 
in texts which will be quoted, it is expressed by the geveral terms ‘disease’ or ‘ malady.’ Then, a 
man afllicted by gonorrhwa or dysentery, would be also disqualified. Gonorrhaa, dysentery and 
the rest, may also proceed from the permicious effects of drugs ; butif they be ascertained to 
be the marks of an atrocious crime, or of sin in the highest degree, disability is admitted by 
the terins of the text of Narada: (‘ One aftheted with an obstinate or an ayonising disease,’ 
&e.)—Coleb. Dig. vol. THT. 301. : 


(bh) «Afflicted with an incurable disenee.’—This being. heard ( said, ) if after partition, one 
he cured of his or her disease by the administration of medicine and so forth, then he 6r she alev 
shall share the heritage. —Commentary og the Jddyabhdga, Sans. p. 139. 


(m) ‘Such ashave Jost the use of an organ.’—This must not be taken to indicate the 
total failure of limbs or organs, asin that care it would be impossible for a person to live ; nor 
inust, it mean the failure of one limb only, as in that case one is not deprived of an organ, and one 
who had only lost the use of one hand would be incapable of inheriting. Logicians do not 
acknowledze any essential property common to all organs and peculiar to them : hence, a gencral 
failure of them all cannot be affirmed by a single term ; but the general failure of a particular 
one or more (not of all} 1: the meaning. That ig, the total failure of ( power to ure) the 
hands or feet ; the total failure of the sense of smelling or tasting ; the deprivation of hearing, 
which constitutes deafness ; the total failure of the generutive organs (whichis called ) impo- 


tency ; dumbness, or the total failure of* speech, which depends upon the tongue ; and so fortht. 
See Coleb. Dig. vol. IIL. pp. 321, 322. 


* According to Raghunandana and ‘others, men afflicted with elephantiasis, maraamus, honey-coloured 

gonorthes, black teeth, and other distempers difficoltly cured, are incapable of inheritance so long as 
be unperformed.—Coleb. Dig. vol. ITI. pp. 314, 315. 

* By this law, privation of any “one of there faculties excludes from inheritance, as does lameness. 

but it mast be entire ; that is, the individual must be so lame as not to be sable to walk on either foot 

and 00, as to his hands, he must be deprived of the use of both—Str. H. L. vol. I. p. 215. ‘ 
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(y) ‘ da enemy to hie father’ ;—he who hates his father is an enemy to his father: that is, he 


who threatens, or il] treate him during his life, and is averse from performing his obsequies when 
dead.—D. T. Sans. p. 20. See W. Da’ Kra. Sang. p. 68. be 


He who hates his father is a professed enemy to him: enmity is manifested by attempting his 
life and so forth; but after the death of the father, by withholding the libations of water and the 
like, which should be offered for his sake.—#uleb. Dig. Vol. TIT. p. 303. 


(r)* Addicted lo viec’ ; that is, addicted to any forbidden acts, euch as slaughter or the like, 
and reprehensible means of subsistence.— Sev lid, p. 299. 


Kalléka-bhatta expounds “ addicted to any vico,’' devoted to gaming or the ‘ike. Other: 
explain it ‘inclined to dissipate the wealth of the family.” Jimidardhana interprets it ‘ averse 
from performing their father’s obsequics, and other acts of rehigion.—Jdid. p. 300, 


‘ Addicted to vice,’ committing acts which exclude persons from performing the obsequies and 
ther rites on the death of their ancestors ;—that is, having carnal connection with such person , 
as are not to be so associated with.——Commentary on the //dyadddga, p. 118, See W. Da. Kra. 
Sang. p. 86. 


(1) Jaganndtha, instead of 6 Oupapatisa’ (expelled from society ) reads ‘ apepatrite’ and 
thue expounds the term, ‘A man formally expelled’; one banished with the ceremony of kicking 
down a water pot, for s crime im the turd degree, such as killing a Ashafriya without malice or 
the like.—See Coleb. Dig. Vol. TIL. p. 343. 


The author of the Prakasta, reading wpuydfak?d (a sinner in the third degree, ) instead of 
‘ apapédtrita,’ explains it, guilty of crimes in the third degree.—See Jb. 


Jimdtaraéhana and Raghunandana read ‘ oupapdlika’ ; that likewise signifies guilty of crimes 
m the third degree.—Jid. 


A sinner in the third degree is only excluded from participation, in the ease of repeated 
offences: crimes are therefore mentioned in the plural number.—-Jbid. p. 304 


There are different kinds of leprosy, the most vile of them is that with ulcers discharging 
matter or blood, av declared in the Bhabishya-purdna, and Vicddathangarnava, Thus:— 


Bhabisthya-puréna :—Hear, O priest ' the enumeration of various sorta of leprosy, the last 
worse than the first: blisters on the feet, a deformity in the gencrative organs, cutancous fissures, 
true elephantiasis, ulcers, coppery blotches, black and (vighthly) white leprosy—Among these, 
that leper is most vile, in respect of all religious acts, who is afflicted with ulcers on all his limbs , 
especially on his temples, forehead, and nose —-When he dies, let his corpse be cast near a sucred 
river, or other holy place, or at the root of a sacred tree; let not a funeral cake or libation 
of water be offered, nor let bis corpse be burnt. nor obsequies be celebrated.—Should a man through 
affection burn the corpse of a leper, who has been six or even three months infected with the dis- 
ease, that man must perform the lunar penance of an anchoret.—See Coleb, Dig. Vol TII. p. 309. 
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Firddabhauguruara == Among those lepers of cight sorts, ho who is incapacitated for all 
solemn rites is described ( this word must be supplied) as afflicted with ulcers in all his limbs, or 
on his temples, forehead, and nose. Since this is merely illustrative, he who is infected with 
that foul leprosy which is attended with ulcers on any other part of tho body, is alominated, 
and disqualified for all solemn rites. Or the term ‘on all his limbs,’ being employed by 
the same rule by which two names for kine are used at once in 8 general and particular 
sense, tho meaning is, ‘on any part of the body, whether the temples and the rest, or parte 
different therefrom.’ Or else the meaning may be, ‘afflicted with ulcers on any one or more 
of all the parts of the body, or especially with those other ulcers called coppery, black, 
ar white sores, on any one of the parts specified, namely, the temples ard the reat: he who, 
ix afflicted with any one of these discases is mus! atominated” See Coleb. Dig. Vol. TIT. pp. 
509, 310. 


“To reconcile the discordant opinions of many wise persons concerning the competence of 
the leper fo aherit and to perform acts of religion, various modes have been exhibited, but, accords 
ing to both opinions, a maninfected with grievous leprosy is in etleet capable of inheriting 
When he has performed penance: according to Raghunandana and others, men afflicted with 
elephantiasis, marasmus, honey-coloured gonurrhaa, black teeth, and other distempers difficultly 
cured, arc incapable of inheritance so long as penance be unperformed.” (Sce Colek, Dig. vol. 
TIT. pp. 314, 215.) This reconciliation of Jugunndtha's is not, however, correct in every respect, 
inasmuch as no authority is of opinion that a leper with ulcers discharging blood or putrid matter 
becomes, after performing the expiatory penance, entitled to inheritanee, On the contrary, 
even after the performance of the expiatory penance, he, owing to his remaining stil] impure on 
accomnt of the ulcers, as well as not being admitted into society, ix excluded from performing 
the araddia und other solemn rites, and taking the heritage*.—-This ix the unanimons opinion 
of all lawyers, and also consistent with reason, for, although by expiatory penance that power of 
his sin, which caused him to be doomed to hell, be destroyed, yet the other power of it, which 
caused him to be exeommunicated from society, still subsisted. In practice too, a leper with 
aleers, discharging blood or putrid matter is never seen to perform the arddda and other solemn 
rites, and inherit patrimoffy. 


Authorities: —Pulas/ya: “On the occasion of the eclipse of the sun or moon, and offering of the ton 
funeral cakes (dasha pinda) to the manes of the deceased(on the day before their first arAddha,) as well ax 
in places of great sanctity, there is no impurity occasioned by ulcers," The saime, however, subsists 
on other occasions or in other places ; thus Devala :—“The persons with sores, those lying in child birth, 
those delivering women, also menstruous women, and the persons whose relations are dead, and those: 
impure, are disallowed (to perform religious rites .at those times .")~—Prdyashchitta-tattwa. 


“Qn there beinga sore above the knee, on« must not perform the constant (religious) rites ; he 
or she must not perform also the casual rites, if there be bleeding even below it."'--A text cited in the 
Nirnaya-Sindhu, 
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Consequently, by the term “leper "is here meant the person afflicted with a light leprosy 
unexpiated by penance, and one afflicted with leprosy discharging matter or blood whether ex- 
piated or not expiated by penance; because the sinful taint of the person afflicted with 
slight leprosy being removed by expiatory penance he has become entitled to perform the «rdddha 
and other rites, and as such he has a right to inherit, Now, although the sinful taint of a person 
afflicted with a leprosy discharging matter or blood be removed by expiatory penance, yet th 
other effect of his sin namely, that of excommunication from society, subsists for which rea” 
son, as well as that of his always remaining impure on account of the ulcers, he is incom, 
petent for the performance of the sraddsa and other rites. It follows then that he ts 
not entitled to the heritage. 

Jagannatha, the author of the Wirdda-dhangdrnara, says: “ A person who is afflicted with 
elephantiasis, and who has not made expiation, ia ere/uded from inheritance ; but one who has 
made atonement shall take a share, since the sinful taint is removed; for that was tha sole cause 
of his exclusion. This is aceurate ; and in ike manner, a person afflicted with marasmus ix only 
excluded if he have not made expiation., Dagdeaendana holds, that expiation for aman afflicted 
with elephantiasis, or other similar disease, is ordained for the purpose of enabling him to perform 
acts of religion ordained in the Veda; by parity of reasoning, he becomes competent to inherit 
property, as well as to perform religious ceremonies: it is not found, in any other case, that 
a aon competent to perform obsequics and other acts of religion is not qualified to inherit. "=. 
(Coleb, Dig. Vol. WE. p. 305.) This, however, is applicable to lepers other than those 
afflicted with ulcers discharging putrid matter or blood ; inasmuch aa one afflicted with such 
leprosy, being incompetent to perform the srad/ia and other rites, notwithstanding his 
making the expiation, 1s at all times incompetent to inherit. 


According to Raghunandana, they who have black teeth, and the hke, os well aa he who 
ix afflicted with slight clephantiasis (should penance be unperformed, ) can neither be burnt after 
their decease, nor succeed to property during thir lires; for these also are sinners in the fist 
degree; (and) ‘they’, says the Brakma-purdua, ‘who have committed crimes in the first 


degree, arc considered as degraded — persons’. —See Coleb, Dig. Vol. HY. p. ale. 


620 Save and except the outcast and his issue (a), all the persons excluded y yavastha’ 
from inheritance, as above mentioned, arc, however, entitled to food and ranpent.*® 


(a) By the term ‘hi: issue’ is here meant the issue hegotten by an outcast or degraded 
person when «9 circumstanced, for, being begotten by an outcast that child also is au outcast. 


I. But it is just that the heir who knows his duty should give all of them (1) food and raie authority. 
ment for life without stint, according to the best of his power : he who gives them nothing, 


sinks assuredly to a region of punishment.—Afanu. 


(i) “To all these,” namely, to eunuchs and the rest, food and raiment must be given 


* Coleb. Dia ba. pp. 103, 104. W. Dra. Kra, Sang. pp. 66, 67. Coleb. vol. III. pp. 
308324, : 
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without stint as long as they veeeoleh: Tig. vol. TET. p. 319. 


The construction of the text: “ but it is just that the heir who knowe his duty should give 
all of them.” &, is this : i¢ is just to give a'l of them, namely, eunuchs and the reat, food and 
raiment for life. From the conclusion of the dictum: “ sinks assuredly fo a region of punh- 
ment,” it must be inferred, that he who does not willingly give food axd raiment, shall be com. 
pelled to give it.—Fide, Coleb. Dig. vol. LD. p. 320. 


IL. An outcast and his issue, an impotent person, one lame, a madman, an idiot, a blind mag, 


Authority, 
a person afflicted with an incurable disease, (as well as others similarly disqualified, ) must be 
maintained ; excluding them, however, from participation. —dugrvareleya, * 
IT]. Persons incapable of transacting bnsiness (a), blind men, idiots, those who are immersed 


in view, (1) or afflicted by incurable diseases, and even those whe neglect: (e) their daties, (Iut 
not the degraded nor their issue, det the heirs supply with food and apparel *—— Boadhdyana. 


(un) Porsons incapable of transactime Dustoess 7" not become eapable of endl Crankac- 
vens——The Adore, The termsomay be also explained, nesleetime civil affairs, and rolely 


devoted to acts relative to another world.— Coleb, Die. vol) TEL p. dt, 


(@)' Those who are immersed in vice) the term (raid) is explained by aware, danger 
or calamity, falling low, or erring, view proceeding from dust or wrath: eonsequently, the heir mast 
support those who have fallen off from their duty, that is, whe are addieted to gaming and the 
like ; and suchas are impelled by vice proceeding frown lust, thats, addicted to the frequentation 
of courtesans 5 and those who are impelled by vice proceeding fron wrath, or who always design 
mischief to others: at) follows from the maintenance ordained, that they shall be excluded from 


participatiom—/ed. p. 317. 


(ei Those who neslet their duties, that ts, who are disqualified for acts of religion, euch 
as sucmifies and the dike; or, those whe perform not the ceremonies enjoined at morniny 


and evening twihyht, and ac noon, nor other daily acts of religion. —See Lbad. 


TV. Althonsh they be excluded from participation, they ought to be maintained, excepting, Authority. 
however, the outcast and his son. That is taught by Serafa.—Coleb. Dia. bha. p. 104, See 
anie, p. L126. 


621. The sons (0) of the persons incapable of inheriting are, however, entitled to in- Vyavanthd, 
heritance, provided they be free from the defects causing exclusion from inheritance,” 


(o) Hore by the term ‘sons’ ts meant the unblemished given or legitimately begotten 
sons of enna:hs and the rest ag the care may be, also the sons of an outcast procreated before 
his being degraded, because not being degraded he_also is free from defect. 


I. When the father is dead, an impotent man, a leper, a madman, an idiot, a blind man, ar Autho rity 
outcast, the offspring of an outcast, and a person wearing the token ( of religious mendicity, ) 


* Vide Coleb. D’a. bh’s, p. 103. W. D’a. Kra. Sang. p. 67. Coleb. Dig. vol. 131. pp.803, 304. 
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are not competent fo share the heritage. Food and taiment should be given to tharh, oxcepting 
the outcast. But the sons of such persone, being free from similar defects, shall obtain their 
father’s share of the inheritance.—Jevale. Sce Coleb. Da. bhé. p. 108. 


I. A professed onemy to his own father, a degraded man, one demived of virility, and a Authority. 
man formally expelled ( by his kinsmen, ) shall not inherit, though begotten by the deccased ; ) 
much less if begotten on his wife by akinsman legally appointed. One afflicted with an 
obstinate or agonising disease (k ) and one insane, blind, or Jame, from his birth, must be 
maintained by the family ; Lut their sons may take the shares (of their parents. )—Ndradu. 

See Coleb. Dig. vol. III. p. 308, 


(k) ‘Obstinate diseases’ are atrophy and the rest ; ‘agonising distempers’ are leprory and 
the like.—-Coleb. Dig. vol IIT. p. U3. See. W. D’a Kra. Sang. p. 67. 


Here by the expression ‘and the rest’ is meant the other diseases occasioned hy sin or vice 
See ante, pp. 1135—]142. 


A possibility exists of an impotent man, and the rest, as above enumerated, espousing 
wives, “If the eunuch and the rest should at any time desire to marry, the offspring of 
such as have issue shall be capable of inheriting.” Tssne signifies offspring.—It must not be 
objected, how can they contract marriages, since the cunuch not being male, is incapable of 
procreation, and the dumb man and the rest [or those burn deaf or blind J are degrad- 
ed for want of initiation and investiture, because they are unapt for [ the preparatory } study ? 
The ennuch may obtain issue from his wife by means of another nan; and a person unfit for 
investiture with the sacerdotal string is not degraded from his tribe for want of that mitiation, 
any more than a Shadra.—Therefore, the sons of such persons, being either (heir natural off- 
spring or issue raised up by the wife, as (he vase may be, are entitled, provided they are free 
from similiar defects, to take theie allotments according tu the pretensions of (heir fathers 
Coleb. Dé. bha’. pp. 106, 107. 


622. But the daughters, of the persons not entitled to inherit as above mentioned, Vyavastha’. 
must be supported so long as they be not given in marriage, and their childless wives 
are to be maintained for life, provided they remain chaste®. 


1. But their sons, whether begotten in lawful wedlock, or procreated by a kinsman on the wife Acthority. 
duly authorised, may take shares, provided they have no disability (¢).—Their daughters must be 
supported so long as they be not disposed of in marriage: and their childless wives who 
preserve chastity, must be supplied with food and apparel; but disloyal and traitorous wives (j ) 
be banished from the habitation.—Jagnyavalkya. See Coleb. Dig. vol. I]. p. 322324, 


Ox this text commentators remark, that two sons of lepere and the rest, namely, one legally 


© Vide, Coleb. Da’. bha’. p. 107;@ W. Da’. Kra. Sang. p. 68. Coleb. Dig. vol. III. pp. 308—824, 
us 
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begotten, and one produced by a wife daly authorised, but not their other sons, are capable of in- 
heriting. That is not satisfactory : for the iesue of an appointed daughter, the son given, and the 
rest, are faattless ; and the offspring of the wife, and the sou legally begotten, are not. specially 
mentioned in the texts of Maas and the rest. It should not be argued, that no ground of pre- 
ference exists whether the text of Afuan shall be restricted ax bearing the same import with 
the text of Jagnyaralkya, or this be considered as exhibiting instances which elucidute the mean- 
ing of the other, fur Manu is superior to all the legislators: Thus Vrihasnali:—" Mans 
holds the first rank among legislitors, bociuse he has expressed in his code the (whole ) sense 
of the Feda: nocode is approved which contradicts the sense of ( any law promulgated by.) 
Hanu.’—Coleb. Dig. vol. TIL pp. 322, 323. 


(¢) Provided they have no disahility ;’—that is, provided thev are free from defects 
which canse exclusion from inheritance, suchas blindness, deafness, and the like, They may 
take shares ;’’ not a mere maintenane.—Coleb, Dig. vol. TY. p. 324. 


(}) © Traitorons wives :” this torm. according to the Rafnalara, positively dengtes treason, 
ench as the attemmt to administer poison or the ike, nat merely a contentions epint. Con. 
seqnently, the RUE mirried] wif, who anerhd {0 he Danixhed fron the habitation ly her husband, 
shall in like manner be expelled hy his brothers and the rest.—Coleh. Dig. vol. TIT. p. 324. 


e 
624. A-son being tn esse, the daughter does not. share the inheritance, but, if 
wnmarried, she is to have wealth sufficient for her marriage. 


Beeauso, the texts intimating that a quarter share shkonld be given to the daughter, 
notwithstinding the existence of ason, are at present construed to mean that wealth sufficient 
for the nuptial expenses is to be given to the daughter, if unmarried.—See ante, pp. 497-409, 


In practice too, a daughter's succession is never scen while there is a gon. 


Vynvasthé. 


° s « ® 
625. The heritable right of the person who has given up the worldly concern Vyavasthe 


becomes extincuished, just as that of the hermit and others quitting the condition 
of a householder.*——Sce ate, p. 11. 
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e There are two occasions, upon either of which dominion may be transferred fram the father in his 
Mfe-time without his coasent, whether the property, claimed by the sons to be divided, ba ancestral or 
uired. These are, voluntary devotion, by which the father ia considered as having renouneed it, and 
degradation from caste by which it is forfeited. Another undoubted one is hie entry into religion ; that 
is, his assumpcion of the one or other of two religions orders, by which a /lindy ia avcounted dead in 
law; the consequence also being the same, that hiv heira take his estate, They constitute the third 
and fourth stages in the progressive advancement of the Mindy. from birth to death ; the first being 
that of a student; the second that of a married man, or householder: the third (the fleat of the two 
m question ) viz that of « hermit ( Vanaprastha, ) for which the appuinted age is Gfty; the next is that 
of Deshorat, ( Saryivi, or Kati: ) that of theAachoret was left at the beginninig of the present ( kals ) 
ge subsisting, when that of the Hermit is said to have been abrogated. —Str. HW. L. vol. I. pp. Lld— 
35. Vide Macon. HL. vol. I. p. 2. 
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_ 626 To the property of an outcast his son born after degradation and the rest Vyatsethe 
(t) are heirs, and not the son born before that event. 


(T) Here by the term and “ the rest’ is meant his relations degraded like himself. 


As, to the property of a hermit and the fest, their sous and others, born before their enter. 
ing such states, ure not heirs, eo, fo fhe property acquired by an outcast after his degradation, his 
dona and the rest, born before that event, have no hentalle right. The suecessor to the property 
of a deeraded man must therefore be ascertained like the successor to the property of a hermit and 
the rest, * according to the mavim—‘ the sense of the iw, ae ascertained imoone mstanee, in 


i] 


applicable in others also, provided there be no impedimentt ;? inasmuch as, hike the hermit and 


the rest, the outcast is cousidercd civideder meriicus, and deprived of ight to property. 


It is not. proper to affirm, that dis preperty in wealth acquired during hie fallen) state a 
forfeited by reasen of his degradation, [Else a degraded sinner world Le always o pulled: te 
rob for his subsistence. —Cokb. Tig. vol. TIT. p. 305, 


In ages other than the present (Ae/7,) marriages with damsels of unequal asacy, and surces- 
sion of the sons born of them, were allowed by law; thus the Mival/dyce"© Marriage ia allowed 
with women in the order of tribes, as well as with theee of equal clos) tor Maou eave, (Ror the 
first marriage of the twice born clarses, a woman ef the same tribe as recommended 5 but for 
such, as arcimpoiled by desire Cn}. those folowing are preferable in the order of the elueses. 
A Shudrad woman only (d) must Lethe wife ofa Sdéura ; she and a woman of lis own tribe 
(are the only wives ) of a merchant; they two, and a weman of his own class, are only eligible 
for a woman of the reyal (or military ) tribe jand these (three) and a woman of lis own gunk 
(may be wives) of a pricet.”’—Culeb. Dar, bha. p. Lie. 


(d) A Shudre woman only. 1 The particle “only” is connected with every member of the 
sentence ; for that term, expressed immediately before, is understosd with the words ‘she’, ‘ they 
two,’ and ‘ those three.’ The meaning is, that marriage in the inverse order of the tribes murt by 
no means be contracted.—Jéid. p. 142. | 


(m) But for such, as are impel'ed by desire, these &e.] This indicates an alleviation of offence, not 
entire exemption from blame. So Senkha and Liksite declare, “ Wives must be eepoused. Women 
of like class are preferable to all persons.” Thigis stated as the principal rule. The succedancous 
one follows: ‘Four wives of a Brdimana are allowed in the'direct order ; three, of a Kehatriya ; 


® Sep anée, pp. 11 & 297. t Vide Coleb. Da’. bhs’ p. 63. 
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two, of a Fotshya; and one ef « Skddrs.'—The numbers here stated, ‘four,’ &c., are intended to 
refer to the tribes.— Jdid. 


These women ate wedded wives. So Posthinass shows: “Four wedded wives of a 
Bréhmana are allowed ; and three, two, and one, of the rest (p) respectively. 


(p) Of the rest. }] Of the Rehatriya, &c., in their order three, two, and one, may be allowed. 
Tbed. 


Though (such a marriage be) in the direct order of the classes, Manu and Fishau have 
strongly censured the union of a man of a regenerate tribe with a Séttdré woman.—TZbid. p. 143. 


Accordingly, Saathka omits Shudva in describing a wife eligible for a twice born man. 
“ A Brdhmani, 4 Kehatriyé, and Voishyé, are propounded as the allowed wives of a Ardhmana ;:a 
Kehatriyd and a Voiehyd, of a Kehatriya ; but a Vorekyd is ordained the only wife of a Voiahya: 
and, a Shadré of a Shidra.—Ibid. p. 144 


Manx (then ) propounds the distribution among sons of four classes. ‘Let tho venerable 
aot take three shares of the heritage; and the son of the Kehatriya wife, two shares; the son of 
the Voiskyé wife, a share and a half; and the son of the Shudrd wife may take a share, Or let a 
person, conversant with law, divide the whole collected estate into ten parts, and make a legal 
distribution by this (following ) rule: let the venerable eon receive four parts ; the son of the 
Rehatriyd, thtee ; Jet the son of the Vuishydé have two parts ; and let the son of the Shadré take 
a single part.””—ZJdi:d. p. 144. 


Two modes (of partition) are propounded on the supposition of some ( superiority of ) good 
qualitiee.—The eon of a Brdkmana by a Keshatriy4 wife, if eldest of all by birth, and superior in 
virtue, shall be an equal sharer with the Brédmana son: and the son of a Brakmana or of a Xshairiya 
by s FoiehyS wife shall, in like circumstances, be an equal participator with the Kashaériya son, 
So Vrikaspati directa:—‘ The son of a XehairiyS wife, being elder by birth, and endowed with 
superior qualities, shall have an equal share with the venerable son of the Brékmani; and, in like 
manner, the son of a VoiehyS wife shall share equally with the soldier.’—Jb:d. P. 145 


But land, wich has been acquired by the father, through acceptance (of & pious donation) shall 
belong to the son of the Bréimané exclusively, not to the Kskatriys eon and the rest ; and the 
house and hereditary field appertain tothe sons of regenerate classes, not to the SAsdra.—Ibid, 
p. 146. 
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627 But by the prohibition to marry, in the present (éa/; age, a damsel of a different Vyavaethd. 


* & a ° a * - 
tribe," the heritable right of the children born of sucha woman is, by analogy, dis- 
allowed: in consequence thereof, as well as of an elder. brother worthy of a superior 
portion bemg now rare,t the right of primoyeniture is also abrogated. 


Now, therefore, it is useless to dwell upon the marnage witha airlof a didlerent trib 
and the heritable right of the children bern of her. 


What is above laid down relates tothe children of the women married an the revular order. 


628 But of the children bornmof the women quarried ino irregular order, the som Vyavantha’ 


{her who is of the same tribe with the husbaud, has alone tlhe heritable rile, 


Ifa man espouse a wooan of superior tribe after mnarny ing one ef amintertor tes, both miariager 
are coutrary to reeular order. The son of cither of these women. boty Ashefraga or issue of the wifes 
procreated by a kinstuan authorised to raise up iscueto the husband, ie unwerthy ef Che inheri- 
tunes, Buta sen beyetten bw the husband homrelfy beime of the same tele. on hie wedded site 
espoused in trreguler order, is heir to the estate: so Likewise isa pon hecetten by the hachand 
ran) ere wife dissimilar in chugs: hut e-poused a regulary oradit ion, Tia Ip dee lorod hy KAladyona, 
¢But the son of a woman, married m irregular order, may be herr, provided le Lelong te thie 
came tribe with hie father : and se may the son of aman belonging toa ditercnt Ont superior ) 
tribe, by a woman espoused in the regular gradation, The sen of a weiman macned to a man 
of inferior tribe ds not heir to the estate. Pood and raiment only are comsd red tobe due to 
him by his kinsmen, Bat on failure of them, he may fake the paternal wealth. The kupsanen 
shall not be eampelled to give the wealth received by them, nat bean his pat rsmcay —-Coleb: 
Da. Wha p. 15. 


629, But inthe present (tala age, the sonsof women of a different Clans: 
‘whether married in the regular or irregular order, not) beme conaidercd as sons of 
the man by whom they were begotten, cannot even be entitled to maintenance. 


ms wes 


® Under taking sea vovaces (t circumnavigate the occan ) the mariage of twice born omen with 
damaela not of tue same class, procreation of a ton by a younger brother of tly (deecased) husband, 
slaughter of cattle in the entertainmert of a gurst, repast on feshiient at funeral obecgiies, snd the 
order of a hermit, the act of again giving a voung (married) woman in inarriave to (another) bridegroom, 
(@ householder ) continuing to be the student of the Fedae for a very long time, the carrying 
of a water pot, ( by a householder, ) walking on a pilgrimage till the pilgrizn die, the stanghtcr of, 4 bull 
at a sacrifice; the. wise have deelared that these practicen must be avoided in the kali age.—See the. 
general note appended to Sir W. Jonca’ translation of Afanu ; and Coleb. Dig. Vol. JI. pp. 141, 142 
271 272 & 268; also ante, pp. 21, & 911. 

See ante, pp. 23 & 401—403 
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630 The sons born of those women who, though married according to the forma Vyavastha. 


of the Veda, do not become wives,* have no horitable right, they nut being sons ( in 
the eye of the law. ) 


“ Rut the son of a Sdvdra, by a female slave or other unmurried SAddrd woman, may share 
eqaally with other sons, by consent of the father. Thus Mfana says: (A son begotten by a 
man of the servile class on his female slave, or on the female slave of his slave, may take a share 
of the heritage, if permitted: thus is the law established.’ Without such consent, be shall take 
ahalf share ; ag Jayaysradkya directs : © Even a son begotten by a Sdudra on a female slaye may 
take a share hy the chotee of his father: bat aif the father be dead, the brethren should make him 
partaker of half'a chare” Begotten ou an aumarried woman, and having no brother, he may tak, 
the whole property : provided there be not adanyhter’s son, So Jdguyarclins ordaing : ‘Ong 
who has no brothers may inherit the whole property, for want of daughter's sone.’ But if there 
be a daughter’s son, he shall share equally with hii: for no epecial provision occurs, and it ts 
fit that the allotment rhould be equal; sinee the one, theagh born of an unmarried woman, ix 


son of the owner ; and the : neh though sprung froma married woman, is only his daughter's 
son.’—Coleb, Da’ bha PLL, 


The principle above quoted is not, however, generally followed in practice in the present 
age. First, because, if the woman |e of a different class, hereon hasno right to the heritage 
by the analozy of the adoption ofa daf/aé son froma different tribe as well as the marriage of a 
damsel witha man of a different class being prohibited, and, in the eye of the law, such 
a woman, thonch married, not being the wife* of the man to whom she was espoused, and the son 
born of sach a woman not being his con. Secondly, because female slaves as described by lawt be- 
ing now rare, it ix concluded that in the present aye there is no female slave's son. Thirdly, because 
a son begotten by a man ona woman not married to him, ia by custom held to be a bastard, 
The above principle of the Dayabhdga is, therefore, applicable only to to the low, and not 
to the good and high caste, Stddras of this country, whose conduct and religions acts are like 
those of twice born men, and whose succession to heritage is alxo regulated by custom like 
that of the twice born classes; and custom being the transcendent law, as declared by Mann and 
the rest, must supersede the general maxims of the lawf. 


* See the ryarasthds Nos. 399, 400, 401, 402, 403, 405, 408, 410,412, 415 & 416, pp. 
909-829, and Coleb. Dig. vol. III. p. 329—332. 


t See ante, p. 546. t See onte, pp. 504—814, 
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CHAPTER IX 
ON THE CASTES OF THE HINDUS. 
Originally there were four castes:—the Brdkmana, KeAatriya or Khatriya, Foishye, and 
Shidre®, The first three of these are called dwifdéi or dwija (twice boro)®, they being 
considered as born again by initiation in the rite of uparoyana (investiture with the sacred thread.) 


In ages other than the present (éali,) intermarriages having heen allowed by lawt, 


and followed in practice, amongst the four primitive or pure castes, there became several mixed 
(Sankra) castes.t 


The cona by women one degree lower than their husbands are named in order the Mér- 
dhabhishikta, Méhishya, and Kerana or Kdyastha§. They are respectively begotten by a Brds- 
sana ona wife of the Kehatriyd caste, by a Kehatriya ona Voishys wife, and by a Voisdya on 
a Shadrd wife. 


The sons of women married in the inverse order, or two or three degreea lower are as 
follows :— "From a Brddmen, on a wife of the Voishya class, is born a son called Ambashtha, or 
Voidya, on w Shudrd wife, a Niskada, named also Pdrasava: Froma Kehatriya, on a wife af the 
 Shudra class, springs a creature, called Ujra, with a nature partly warlike and partly servile, 
ferocious in his manner, crucl in his acts.—The sons of a Bradmen by women of three lower clas. 
es, of a Kehatriya by women of two, and of a Voishya by one lower class, are called Apasadah, or 
devraded below their fathers.—From a Asdafriya, by a Brahmant wile, springs a Sula by birth; 
from a Voishya, by a military or sacerdotal wife, spring o Mégadha and Voideha. From a Shudra, 
on women of the commercial, military,and priestly classes, are born sona of mized breed, 
called A’yogara, Kehatiri or Chhativi, and Chandéla, the lowest of mortals.”——AMenw, ch. X. v- 


§—12. 


® Tho three twice born claeves are the sacerdotal, the military andthe commercial; but the 
fourth, or servile, is once born, that is, has no second birth from the Gayatri, aud wears no thread, 
nor is there a fifth pure class.— Afanu. ch. x. v, 4, 
: 4 See ante, p. 1156. 


¢ In all classes they, and they only, who are born, in 8 direct order, of wives equal in class, and 
virgins atthe time of marriage, arc to be considered as the same in clase (with their fathera;).~Bons, 

ten by twice born men, on women of the class next immediately below them, wiso legislators 

similar, (not the eame,) in chase (with their parents,) because they are degraded, (to a middle rank 
between both,) by the lowness of their mothers.— Many, ch. X. v. 5, 6. 

§ The Karana, though explained by some commentators to be the Héyastha tribe, is not the Utre. 
rérhiys and Dakkhina-rérkiyo Réyasthe common tn this part of Bengal, The latter is one, and the best, 
of the pure Shadra tribes, and the profession of the persons of this tribe ix to read and write; wherens 
the persons of the Korana caste are of a mixed race, as is manifest from the alove text; they are 
to be found in the eastern art of Bengal, and are called Shudre has, who employ themselves 
ae menial servants. Vide Bdjé Ridhdkéat's Shabdakalpadruma, vol. {. pp. 642—649, and its appendix 
pp. 457-466 ; also the ro-dharma-tattwa by Kamaldkera Bhatta and A‘chara-nirnaya-tanira. 


q Vide Kulléka Bhétta’s Commentary on Mons. ch. X, v. 6. 
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There are aleo compound mized classes, who 2 are Wegotten by men of the mixed or unmixed — 
clasces, on women of the mixed classes. They, and the different kinds of ecard or men not 
initiated in the cetemonies of assuming the sacred thread, are aa follows :— 


“Froma Brahkmen, by a girl of the Ugre tribe, is born an A’vrifa; by one of the Ambasiha 
tribe, an A‘bhira; by one of A’yogava tribe, a Dhigvana. The 4 yogava, the kshatiri, and the 
Chandéla, the lowest of men, spring from a Shidra in inverse order of the classes, and are, 
(therefore,) all three excluded (from the performance of obscquies to their ancestors :)—-From a Forkya 
the Mayadia and Voideha, fiom a Kehatriya the Sééa only, are born in an inverse order; and they 
are three other sons excluded (from funeral rites to their fathera.) The son of a Nishdda, by 
a woman of the Shddra cliss, is by tribe a Pukkasa; but the son of a Shudra by a Nishédi woman, 
is named Kukkutaka. One, born of a Kehatiri by au Ugré is called Swapdta; and one, begotten by 
a Voideha on an Ambashthi wife, is called Vena. Those, whom the twice born beget on women 
of equal classes, but who perform not the proper ceremonies of assuming the thread, and the likes 
people Renominate Prétyde, or excluded from the Géyatri. From euch an outcast Brédmen aprings a 
son of a sinful nature, (who ix different countrics)isnameda Bitirjakantaka, an A’vantya, a V&ladhdna, 
a Pushpadha, anda Sheitha. From such an outcast Kekatriye come sons calleda Jhalla, a 
Maila, a Nichhivi, a Nata, a Karanaa Khasa and a Drévire. From euch an outcast Votshya ia 
born a son called Sudkanwan, Chérya, Kérusha, Vijanman, Moitra, and Sétwata. By intermixtures 
of the classes, by their marriages with women who ought not to be married, and by their 
omission of prescribed duties, impure classes have been formed.”—Manu. ch. X. v. 1524 


Those men of mingled births, who were born im the iwaverse order of classes, and who 
tntermarry among themselves, I will now compendiously describe.* 


The Skta, the Voideha, and the Chanddda, that lowest of mortals, the Mégadha, the Kehattri 
by tribe, and the Avogava; these six beget similar sonson women of their own clfees,. or on 
wémen of the same clase with their mothers; and they produce the like from women of the two 
highest classes, and of the lowest: Those six beget, on women of their own tribes, reciprocally, 
very many despicable and abject races even more foul than thejr begetters. The six low classes, 
marrying’ inversely, beget fifteen yet lower tribes, the base producing still baser; ( and in a 
direot order they produce fifteen more.) A Dasyn, or outeast of any pure class, begets onan. 
d'yogavk :woman a Soirindira, who should know bow to attend and to dress his master; though 


* Maaw. ch. X,.v. 25. | 
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not a slave, he must live by slavish work, and may also gain subsistence by catching wild beasta 
in toils. A Foidéha begets on her a sweet-voic eonrs who, ringing a bell at the ap- 
pearpance of dawn, continually praises great men. A Mi begets on her a Méargava, or Désha, 
who subsists by his labor in boats, and is named Coiverta by those, who dwell in Arydrerta, or 
the land of the venerable. Those three of a base tribe are sevgrally begotten on Ayogari wo- 
men, who wear the clothes of the deceased and eat reprehensible food. From a Niskdda springs 
by a woman of the Voideha tribe, a Caravdra, who cuts leather, and from a Vuideha spring, by women of 
the Cardvdra and Nishdda casts, an Andhra and a Meda, who must live without the town; 
From a Chanddéla, by a Voideh¢ woman, comes a Pdndusopika, who works with canes and reeds. 
and from a Niskdda, an dhindika, who acts as ajailor. Krom a Chandd/a, by a Pukkasi woman, 
is born a Sopdka, who lives by punishing criminals condemned by the king, a sinful wretch ever 
despised by the virtuous. A Niskddi woman by a Chanddla produces a son called Aatyavasdt, 
employed in places for burning the dead, contemned even by the contemptible.—Theae, among 
various mixed classes, have been described by their several fathers and mothers ; and, whether 


» 


concealed or open, they may be known by their occupations.—Afaan, ch. X. v. 26—40. 
Castes ( of the Hindus ) are also enumerated and described in the Brahma Foivarta Pardna, 
and Parashurdma-Paddhati : almost all of which castes are the same as those mentioned in the 


Institutes of Afanu, from which those appear to have been taken. Of the above mentioned 
mixed castes, many are not to be found in Bengal, and some are scarce even in the other countries- 


The Brahmens of this country are divided into three principal classes :—the Hdrht, Barei- 
dra, and FPoidika. The Voidika, again, is subdivided into Pdshehdtya and Dékkhindtya clax- 
ses :—they whose common ancestor came from Drévira are of the Dadkhindlya clase; and they 
whose eommon ancestor emigrated from the Marhatfa country belong to the Péshchdtya class. 


Besides, by acting as Purohit (priests) of, as well as by accepting or receiving religions 
donations from, low castes, many of the Brddjmens have been partially degraded and formed, 
according to their acts or faults, into several subordinate classes ; they nevertheless belong to, or 
are included in, the great or general classes above mentioned. 


Special duties and professions were originally assigned to the primitive or pure classes. 


Thus Manu :—“* To Brakmens he assigned the duties of reading the Veda, of teaching it 
of sacrificing, of assisting others to sacrifice, of giving alms, ( if they be rich, ) and (if indigent ) 
of receiving gifts. To defend ( protect ) the people, to give alms, to sacrifice, to read the Fida, 
to shun the allurements of sensual gratification, are im few words the duties of a Aahatriya, To 
keep herds of cattle, to bestow largesses, to sacrifice, to read the scripture, to carry on trade, 
to lend at interest, and to cultivate land, are prescribed or permitted to a Poishya. One principal 
duty the Supreme ruler assigned to a Sidra, namely, to serve the before mentioned classe, 
without depreciating their worth.” Ch. 1. v. 88—1. | | 

The duties and professions of some of the mixed classes also have Leen ordained, as is appa- 
rent from the texts describing them. 

The profession or duty of the Vvidya casteis to be physicians and prescribe and adminster 

medicines. 


Although originally the Séddras were but of onecaste, and had but one principal duty or 
profession, yet the members of this caste have subsequently been divided into many sub-castes 
or classes; and almost every one of such castes hasa geculiar profession assigned. The 
Shadra castes common in Bengal, and their respective professions, are as followa:— 7 


Caste or Class. Profession. Caste or Class. Profession. | 
Kayastha* Reading and writing. Gopa, ’atlava Gopa, YPasturage and sale of 
Sad-gopa or Chasé- Cultivating land, grow- or Gowd/4 dairy produce. _ 

owala ing and selling vege- Gandha Banika, or Perfumery and _ gro- 
tables, &c. _ Ghandha Beniyd cery. 
See axte, page 1164, 
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Caste. 


Sankha Banita or 
Sdnkhari 


Kangsa Banika or 
Kéanséri 


Suvarna Banika or 
Sonar beniyd 


Tel 
Tht ; 
Tamlt 


Malyakar, maldkar, or 
Malj* 


Karmaker or kdmar 


Kumbhakar or Kumar. 


Swarnakar or Sekra. 
Népit.° 7 


Modak, Madhu Nap- 
it, or Moyra * 


Kuri. 

Aguri. 
Tantrabay, or Tanti. 
Jugi 


Bhaskar 





© N.B. There is a tradition that Madhu Napit (a shaver named Madh 
Choitanya Deva (See Pre. P. XI, note) at the timo of his becoming & Sony 
thereafter the toe-nails of any other person, upon which Choitanya Dova direct 
feasion of a confectioner ; and since that time he and his relations 
they formed a class different from that of the other shavers. 


¢ See page 1168. Kowarta is at present reckoned 
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Caste. 


Profession.: 
Preparing and selling{ Barwi 
for blowing conchs, &c. 


Brasiery. Nuri 


Dealing in gold and 
silver and money. 


Gunri 


Kivarolat 
Trade, chiefly in grain,| 
&e. ‘ 


Dhibar or Jéliyé 


Cultivating flower-ga- 
rdens and selling flow- 


ersand garlands, &c. [Suradhdr, or Chhutar 


Blacksmith’s Réybangsi or Tiyor 


Pottery and making! Kapéli 
earthen images, and so pat 


forth. 
Goldsmith. Rajat or Dhops 
Shaving. ; 
il Chishi-dhoph 
Preparing and _ sellin 
t t e . 
swectmeats Kalu 
Ibid. 
Kol 
Principally cultivation, 
Karangé 
Weaving and _ eellin 
cloths. Shoundik or Shunrt 
Weaving and sellin 
cloths, and so forth. Pétani 
Sculpture. Kén 
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Profession 
Growing apd __ asoll- 


ing betel ‘leaves. ' 


Preparing and selling 
lac bracelets and so 
forth. 


Uncertain. 


Cultivation, occassion- 
ly navigation. 


Fishing, and selling 
fish, and making nets. 


Carpentry. 
Principally masonry. 


Spinning and selling 
hemp thread. 


Bleaching cloths and 
washing clothes. 


Preparing and selling 
rice, &c, 


Manufacturing and 
selling oil. 


Uncertain. 
Uncertain. 


Distilling and selling 
spirite and 60 forth. 


Ferry-man. 


Singing and so forth 


u,) after shaving the head of 
6st, was unwilling to cut 
ed him to follow the pro- 
became confectioners, and in consoquence 


to be one of the Shudra castes. 
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Caste, Profession. Caste. Profession.  * 
Ghar dr Preparing and selling) Basti Playing on the dholt, 
chirdé.* and preparing and sel- 
ling mats. 

Kanrré Making and sellin ; , 
baaibioo haskcta: a Chandal, Chénrdl, or No- Preparing date-geor, 
ma shidra and cultivating lands. 

Duliyé Carrying palkees, &c* : 
: on the shoulders, doing! Heri Keeping and selling 


awine and eelling swine's 
flesh ; scavengering and. 
carrying filth. 


the work of a bearer. 


Baort Ibid. 
, _ , Kéoré Keoping and selling 
Bagi Generally, catching| awine. 
and selling fish. 
Dim Making and selling ss 
Péd Thid,, bamboo baskets, &c. * 
Bediyd Selling medicinal Murdé-furdeh Preparing —_— funeral 
drugs. piles, carrying o1 deal- 


ing with dead bodies. 


Kora Digging, or excavating| 


Muchi, Charmakar, or Ru- Skinnine dead and 
tanks, canals, &c. hidds * armakdar, or Ru- Skinning dead 


alaughtered animals, 
tanning, selling hides, 


; . leather, &e. ; playing 
Chunart Preparing and gelling! on the dhol, dh “t Be. 
lime. weaving cloths. 


601 Each of the castes or classes above mentioned is at present a separate or dis- Vyavastha’. 


inct tribe. Intermarriages, between’ any two of these castes or classes, beiny 
abrogated or not being in practice, it must be concluded that the marriago between 


any two of them, if contracted, is nulland void, and the issue of such marri- 
age not entitled to inheritance, the same being considered as unlawfully born. 


* Paddy when wetted, parched, and flattened. 
¢ A drum of a particular desorption which the drummer carrics by slinging it round his neck with 


cord. 
t Tho drum of the largest kind, carried by the left arm and shoulder, and played only on one side. 
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ADDENDA. 


ABSTRACT OF THE LAW OF INRERITANCE, ke. 43 CURRENT IN THE ScROoLs 
OTHER THAX THAT OF BENGAL, 


The inchoate right arising from birth, and the relinguishment by the occupant (whether effected Cause of heritable 
by death or otherwise) conjointly create the heritable right, the inchoate right which previous: right. 
ly existed becoming perfect by the owner’s death (natural or civil) or his voluntary sbandonment.* 


When a person’s right of property ceases by death, by degradation, by tho quitting of the Order of wuccession, 
condition of a householder, or by voluntary abandonment, the property devolves on the son; in 
default of the gon, the grandson, and failing him the great grandson, takes the inheritance; the | 
grandson, whose father is dead, and the great grandson, whose father and grandfather aro deud, 
inherit simultaneously with the (late proprietor’s) surviving son; such grandsuns and great grand- 
sons, however, inherit per stirpes and not per capita. In tho case of the property having 
been already divided, the widow succecdst in default of the great grandson: she cannot, however, 
a of the smallest part by gift, sale, or the like, except for purposes indispensably necessary, 
and certain ocher objects recognised by law; it follows then that she can be considered in no other 
light than as a holder in trust for certain uses; so much so, that should sho make waste, they who 
have the reversionary interest have clearly a right to restrain her from so doingt. In defunlt of 
the widow the daughter suceceds§; if there be an unmarried daughter, then, according tothe law 
of Benares, she would take the inheritance to the exclusion of other daughters ; failing her, the sue- 
cession devolves on the married daughter who is indigent; in her default the wealthy daughter suce 
ceeds ; but no preference is given to the daugther who has, or is likely to have, male igsue, over a 
daughter whois barren ora childless widow. According to the Mithila law also, the unmarried 
daughter succeeds first; failing her, the married daughters are, without distinction, ontitled to the 
inheritance ; the daughter who is married, and has, or W likely to have, male issue, is not preferred 
to one who is widowed and barren ; nor is there any distinetion made between indigence and wealth. 
In default of the daughter, the daughter's son inherits$: if there be many daugliters’ 
sons, they inherit per capita and not per stirpes. The Mitkida authorities hold that the 
daughter's son should succeed after (that is, on failure of) the king, and thereby determine, though 
indirectly, that the daughter’s son should never succeed. Failing the daughter’s son, the mother§, in 
her default, the father succeeds. The father, however, would succeed immodiately after the great 
grandson in the case of the estate being joint and held in coparcenary (excluding the widow and the 
rest.) In default of him the brother of the whole blood succeeds, in his default the brother of the 
half blood; then. their sons inherit successively; next the paternal grandmother§, then the 
paternal grandfather, the paternal uncle of the whole blood, of the half blood, and their sons euc- 
cessively succeed; next the paternal great grandmother§, the paternal great grandfather, his son 
and grandson successively ; then the paternal great grandtather’s mother§, his father, his brother, his 


 mnaeee he eeenaeminteneiaedl 


* See Macn. H. L. vol. I. 2. Ante, pp. 5,11, and 17. 


+ According to the doctrine of the Smriti-Chandrika, which is of great and paramunt authority in 
the South of India, a widow, being tho mother of daughters, takes her husband's proporty, both movable 
and immovable, where the family is divided! but a childless widow takes only the muvable property, 
Where there are two widows, one the mother of danghters, and the other childless, the former along 
takes the immovable estate, and the movable property is equally divided between them. 


t According to the Mitakshard, however , the property inherited by a widow becomesa kind of Stridhan, 
and it being so, she may be at liberty to make any disposition thereof. This authority, however, 
does not lay down that, instead of her husband's heir, the heir of her proper atridhan would succeed 
to such property after her death; but from the manner of the writing it may be concluded 
thatit should devolve on the heir of her husbaud and not on the successor to her other stridhan. 
Aad the » Virmitrodoy, which also isa great authority in Benares, has clearly laid down that, after her 
death, the heir of her husband shall succeed to the property inherited by her from him. 


§ The daughter, mother, grandmother, great grandmother, and great‘great grandmother too, are, like tho 
widow, restricted by law from making a gift or other disposition of the property without a proper and legal 
cause. And they, as well as the daughter's son, are not entitled to inherit if the property be joint and un- 
divided, in which case they, and they only, who are said to have been entitled, on the non-existence of the 
widow and the rest above mentioned, would inherit —Wide Macn. H. L. vol. 1. p. 22 
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brother’s son, successively succeed. In default of all these, the eapixdas in the same order as far 
as the seventh degree in ascent (enumerated from the late proprietor inclusive.) In 
default of sapindas, the succession devolves on the samdnodckas, (kinsmen allied 
by & common libation of water,) who sre kinsmen as far as the fourteenth degree, 
inclading those above enumerated. In default of the samdscdakas, the bendhue or cognates 
succeed, These kindred are of three descriptions, personal, paternal, and maternal. The 
personal kindred are the sons of his own father’s sister; the sons of his own mother’s sister, 
and the sons of his maternal uncle. The paternal kindred are the sons of his father’s paternal 
aunt, the sons of his father’s maternal aunt, and the sons of his father’s maternal uncle. The 
maternal kindred are the sons of his mother’s paternal aunt, the sons of his mother’s maternal 
anot, and the sons of his mother’s maternal uncle. In default of them, the A’cAdrjya or spiritual | 
preceptor, the pupil, fellow student in the Vedas, and Brahmens learned in the Vedas, successively 
suceeed ; and lastly, always excepting the property of Brahmene, tho estate escheats to the ruling 
power. 

In the Vyavakéra-Mayikha, an authority of great eminence in the west of India, a 
considerable deviation from the above order appears, and the heirs after the mother are thus 
enumerated. The brother of the whole blood, his son, the paternal grandmother, the sister, 
the paternal grandfather, and the brother of the half blood, inherit together. In default of 
these, the sepindes, the samdnodakast, and the blandhus inherit successively, according to 
their degrees of proximity. - 


ADOPTION. . ; 


The law of adoption does not exhibit much conflict of doctrines between the several schools. 
It must be known, however, that in Bengal and Drdvira (the Deccan) the Datlaka-Chandrikd 
being respected and followed in preference to the Dattaka-Mimdnaé andthe other works fon the sub- 
ject,)* the adoption rules followed in this country arethe same as those in force and acted upon in 
the Deccan ; whereas in the other schools the Duttaka-~Mimdusd being followed in prefereace to the 
other works, the differences (in the doctrines ofadoption). between those schools and thatof the Bengal 
ot Deccan school arethe same as those between the Dattaka-Chandrika and Dallaka-Mimdnea. 
Of those, the material ones are as follows.—In the schools other than Bengaland Drdvira, a Dattaka 
son must be adapted previous to his initiation by the ceremony of tonsure, and before 
the fifth year of his age. And although a boy, whose  tonsure bas been performed within 
the fifth year of his ave (in the family of the natural father ) maybe adopted, yet he cannot become a 
Dattaka son in theordinary form,but must be considered an Aisiys- Dophaassbgess: notwithstanding 
the tonsure be repeated in the family of the adopter; whereas in Bengal and the Deccan a twice 
born man may adopt ason before the upanaganu, and a Skddra before the marriage, of the boy. 
Tu the two latter schvols, a wife cannot adopt ason without her husband's consent or authority, 
whereas in the Benares and other Provinces she can do so with the sanction of her husband’s near- . 
est of kin, her father-in-law and the rest. In the case of famine or a like distress, a woman can, of her 
own authority, give a son for adoption im the provinces other than Bengal and Drdvira. Where 
a legitimate son is bora subsequently to the adoption, (he and the adopted son inherit together; 
but) the adopted son takes one-third according to the law of Bengal and the Deccan, and one fourth 
according to the doctrine of the other schools.t | 


* The doctrines of the Dattaka-Mimdned, &o. are also respected and followed in this country, with 
the exception of auch of them as are contrary to the doctrines of the Dattaka-Chandrikd.— Vide Preface, 
p. xii and xii. : 
: + In other respects the doctrines of the Dattaka-Mimaned, &c., generally agree with, and do, not 
matterially differ from, those of the Dattaka-Chandrikd. 
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According to the Mayukia, an authority of the greatest eminence among the Afekrattas, 
the restriction as to age relates only to cases where no relationship subsists; but when a relation, or 


sagotra, is to be adopted, no ubstacle exists on account of his being of mature age, married, and: 
having a famil;. 


In Mithila, where the Aritrima form of adoption prevails, there igno sort. of restriction 
except as to tribe, it bging requisite that the tribe of the adopting father and that of the 
adopted son be the same. There is no limit as to age, and no condition as to the performance 
of ceremonies; so much so that Arshava Misra, in the Drrorla-Purishishta, treating of thir 
description of adoption, has declared that aman may adopt his own brother, or even his. 
own father. But he, as well as_his issue, continues after the adoption to be considered a member 
of his natural family, and he takes the inheritance both of his own family and that of his adopt- 
ing father. Another peculiarity of this species of adoption, is that a person, adopted in this 
form by a widow, does not thereby become the adopted son of the husband, even though the 
adoption should have been permitted by the husband; and the express consent of the person no- 
minated for the adoption must be obtained during the life-time of the adopting party. This 
relation of Avrifrima son extends, as has been already observed, to the contracting parties only ; 
and the son so adopted will not be considered the grandson of the adopting father’s father, 
nor will the son of the adopted be considered the grandson of hia adopting father. THe does not 
inherits collaterally, being the ninth in the enymeration, according to Jagnyavalkya. 


STRI' DHAN. 


If a1 woman die “without issue,” that is, leaving no progeny, in other words, having no 
daughter, nor daughter’s daughter, nor daughter's son, nox son, nor son’s son, the woman’s 
property, given by affectionate friends and so forth, shall be taken by her husband and the rest. 
—Of a woman, who dies without issue, as before stated, and who had become a wife by any 
of the four modes of marriage denomimated Brahma, Doiva, Arsha, and Prajdpatya, the 
property, as before described, belongs in the first place to her husband. On failure of him, 
it goes to his nearest kinsmen (sapiédaa) allied by funeral oblations. But, in tho other forms 
of marriage, called A%sura, Gandharva, Rdkshasa, and Poishdcha, the property of a childless 
woman goes successively to her mother and father. On failure of them, their next of kin take 
the succession. In all forms of marriage, if the woman leave progeny, her property goes to her 
dauchter.* And ‘here in the case of competition between married and maiden daughters, the unmar- 
ried take the succession ; but, on failure of them, the married daughters, and here again in the case 
of competition between such as are provided and those who are unendowed, the unendowed take 
the succession first; but, on failure of them, those who are endowed. But this (rule, for the 
daughter’s succession to the mother’s godds) is exclusive of the fee or gratuity; for that goes 
to the brothers of the whole blood. On failure of all daughters, the grandaughters in the female 
line take the succession. If there be a multitude of these [grandaughters,] children of different mo- 
thers, and unequal in number, shares should be allotted to them through their mothers. But if there 
be daughters as well as daughter’s daughters, a trifle only is given to the daughter's daughters ; 
on failure also of daughter’s daughters, the daughter’s sons are entitled tothe succession. If 
there be no grandsons in the female line, sons* take the property; on failure of sons, grand- 
sons inherit their paternal grandmother's wealth. On failure of grandsons also, the husband 
und other relatives abovementioned are successors to the wealth.t 


* Médhydchérjya contends that sons and daughters inherit their mother’s peculium together, only 
where it was derived from the family of the husband. ef 


+ Vide Coleb. Miték. Ch. II. Sect. 11, § 9—33; Str. H. L. Vol. Il. p. 247,248; aleo Macn. H. 1? 
Vol. I. pp. 38—40. 


Sir. William Macnaghten, adopting in his book Srikrishna Tarkdlankire's order of succession 
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Should a damsel, any how affianced, die before the completion of the marriage, let the bridegroom 
take back the gifts which he had presented, paying, however, the charges on both sides. But her ut- 
erine brother shall have the ornaments for the head, and othex gifts which may have been presented 
to the maiden by her maternal grandfather, or other relations ; as well as the property which may 
have been regulary inherited by her. On failure of them, it shall belong to the mother ; or if she 
be dead, to the father. — ; 

In certain circumstances, a husband is allowed to take his wife's goods in her lifo time, 
and although she have issue. For instance, ina famine, for the preservation of the family, 
or at a time when a religious duty must indispensably be performed, or in illness, or during , 
restraint or confinement in prison or under corporal penalties, the husband, being destitute 
of other funds and therefore taking his wife’s property, is not liable to restore it. But if he 
seize it in any other manner, or under other circumstances, he must make it good. The 
property of a woman must not be taken in her life-time by any relation other than her 

band : and such ornaments, asare worn by women during the life of their husbands, the 
héirs of the husband shall not divide among themselves: they who du so are degraded from their 
tribe. 


ALIENATION OF THE UNDIVIDED OR DIVIDED PROPERTY. 

The Hindu law, as current in the provinces other than that of Bengal, not recognising, ahy 
individual co-parcener’s proportional right in the joint property, none of the co-parceners in those 
provinces is competent to make a gift or other disposition of the undivided estate. Nevertheless, while 
the sons and grandsons are minors, and incaplable of giving their consent to a gift and the like 
or while brothers are so and continue unseparated; even one person, who iscapable, may make a gift, 
mortgage or sale of immovable property, if a calamity affecting the whole family require it, or 
the support of the family render it necessary, or indispensable duties, such as the obsequies of 
the father or the like, make it unavoidable.* The man, who has vo son or other descendant capable 
of obstructing, has absolute power over the property any how acquired ; but ho, who has an heir 
or heirs of theabove description, can alienate the movable property, ancestral orself-acquired, for pur- 
poses prescribed by law, but cannot alienate the self-acquired real preperty without the consent of such 
heir or heirs ; more especially he has no power toalicnate tbe ancestral real property, because in such 
property the right is always limited; and the cons, grandsons, and great grandsons of the occupant, 
supposing them to be free from those defects, mentalor corporeal, which ure held to defeat the right 
of inheritance, are declared to possess an interest in the property in question equal to that of the 
occupant himself; except when the income of the property is morethan sufficient for the main- 
tenance of the family, in which case he may dispose of some part of it. 

In other respects there is no material difference between the law as current in Bengal and 
that in the other schools. 


q 


to the Stridhan, says: “The order above given is chiefly taken frem Colebrocke’s translation of the 
Diyabhaga, page 100. 1 do not find that the law in this particular varies materially in the different 
schools ; except that (as in the case of succersion to ordinary property) a distinction is made by the Jaw 
of Benares, and otper schools, between wealthy and indigent daughters.” (vol. I. p. 40.) But the order 
of succession which is adopted by him and which in truth ig exclusively acco:ding to the Bengal law, is 
far different from that laid down by the suthoritics ‘of the other seliscle ; aa will be manifest 
by collating the order of succession, act forth above, (which, being taken from the Mitdkeharé, is accord- 
ing to the law other then that of Bengal) with that shown at page 920, which is in aceordance with 
Bri krishna Tarkélankéra’e order adopted by the learned gentlethan. 


® VideColeb. Miték. Ch. 1. Sect. 1. § 29. t Vide Coleb. Mitdk. Ch. 1. Sect. 1, § 3 & 27, 
¢ See Misdk, Sans. p. 259, and Coleb. Dig. vol. II. pp. 112, 118, & 128, 


ee This Index, though more copious than any other of the kind, relates 
generally to the Vyavasthds or principles, besides which there are, 
at the end of each section or set of Vyavasthdés, admitted legal opi- 
nions called precedents, and cases bearing on most of those principles. 
All these are not, however, invariably noted in the Index, as 
the opinions bearing on a particular point may be easily found at the 
end of the section in which the principle respecting the same is laid down ; 
and the case or cases illustrating a particular principle by tracing the 
number thereof whichis the same with that of the principle itself. See 
Pref. p. xxix. 
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remote or distant (saku/yas) see 
more remote (samdnodakas) ae see 
Keita or Kritrima putira (a son made) ae sea 
Keita putira (a son bought) aie : ge ‘iss 
Kuléchér, family usage, see Usage ... ea see 
L 
Lamences, excludes from inheritance soe ‘08 
Latest act sea ves : eee 





3038, e¢ seq. 


Vil. 


1126,1148 


1126,1148 
21,1162 


1126 ef seg. 
1126,1148 
1048 

5,11 

237 
17—300 
184——822 


1121 ef aeg. 


519 ef seg. 549 


549 
551 


pref. xvi 

pref. i,v 

pref. x 

619 

pref. ii. 1128 


289 
561 
563 
pref. 11,1128 


283,285,1016 
188 
287 


1178 
856 


1126,1148 
868,461 
635 
615,876, 


Pen Tere 


Moarkatta school. a on. 
Maiden =e ans 
daughter inherits the ordinary property and youtake stridkan 

and the stridkan given by her father in preference to other — 
sister entitled to nuptial expenses 

Maintenance ve 

Male issue, | 
in the male line, maans as far as great grandson 

in the female line daughter’s sor ze 

Majority, commenes from the sixteenth year 


Manu 
Marriage, definition and the c ceremonies of an 

different forms of 

the proper age for ... i 

‘ persons competent to give a girl in marriage 
on failure of such persons what to be done 3 
- persons between whom marriage is prohibited ose 

Mesne profits 
Minority ... 
Minor, incompetent to enter fete a contract se 
Mithilé school sad oe site 
Mitdtehard ssi a 
Mohante, their succession regulated by custom lt... . as 
Mortgage, see Sale. | 


Mother the genctriz, not the step-mother 
éntitled to inherit after the father Me 
entitled to a share in her husband's { acquired ) property when 
divided by her own sons re 
restricted like a widow from alienation 


N 
Nophew, 
considered as a son | 
inherits ( however ) after the brother 
Netya Dovamushydyana ... 


Nuddea case _ 
Nuncupative will, see Verbel Gift bus 
O 
Obsequics of the late proprietor sa 3: 


ite performance a charge on inheritance ... 

by whom to be performed 

‘provision for the performance of = 

incompetency for, the ground for sauna from inheritance 


‘t?7TT 


“147,784,708 
817,888 
 - $15—__839 


29,211 
168,174,211 
555 et seg. 
Pref. i—v 
694,698 
700 

706 

704 

708 

710.e¢ seg. 
495,505,519 
555 

557 et seq. 
Pref. ix 
Pref, ix 


LY5,L7T aay. 


431 of ecg. 


Td TAK 14AN AVE 


193,834, e¢ sag. 
193 

962 

585 et seg. 

631 ef seg. 


206 
205,519,549 
+ "95 ef seg. 
295,519,589 


1208 1904 of aan 


Order of succession _ 
| . to the ordinary property ah aa 
. - ta the property of a hermit and the rest. a 
‘to the different descriptions of stridkan ..., re 


Oraments and clothes are not divisable, they belong to the woman who wore the same 


Onrata (legitimately begotten) son 
; - definjtion of as cat 

gets double the adopted son’s share és 
performs special rites in preference to the adopted son 
is preferentially invested with empire 

Outcast, one degraded or fallen through sin wat es 
excluded from inheritance . 
not entitled to maintenance 
has a right to expend for expiation 


Pp 


Parceners 
Peishécha marnage a 
Préyashchitta-Kinda ee 
Partition by a father (or grandfather) 
time of such partition 
of his self-acquired property 
unequal partition of such property for lawfal causes valid da 
moral, without such a cause immoral but valid oe 
a share must be given to the son-less wife, who shall 
only enjoy it for life 
of his ancestral property 
self-acquired and ancestral property defined 
he may redérve two shares for himeelf 
extent of his own share in the partition with sons 
his participation in his son’s acquisitions 
participation of 2 son or sons born after partition 
» unequal partition of ancestral property invalid 
Partition dy brothers, or coparcescra 
‘the period of such partition 
by whom such partition can be a 
deductions obsolete ... 
brothers share equally . 
extent of the share of an adopted son with: a legitimately begot- 
ten son subsequently born 
extent of the share of a grandson whose thers is dead, and that 
7 of a great grandson whose father and grandfather are 
*. dead, with the surviving son or sons of the late owner 
with a brother or brothers begotten after partition — 
‘off the property of re-united parceners __... 


[x.- 


17-—298 

297. 
784-822 
* 483,752 


17 
405,1042 
1026, 
1048 


1126,)128 e¢ seq. 


1126 
1148 
1182 


209 

700 

pref. I 
841—385 
$41 

347 


849,853 


$56-—861. 

369 ef veg. 
$63—367 

369 

369,547, ef seg. 
385 ef seq 
$41,487 

369 


891 

429 
28,401—405 
28,405 ef seg 


405,1042 


25,27 405,407,400 ef seg. 


341,487 of seq. 


‘a 189,195,495 of eg. 


of effects conecaled at the time of — and subsequently Pa 
* discovered — or si —— «B08 ef aeg. 


with @ parcener coming after parce es : | re B15 ef ecg. 
re-partition seh | 7 503 
of the acquisitions made by using the common stock | 415—429, 461 ebaeg. 
of the acquisitions made without adventuring the common stock 465 et seq. 
of the recovered land ue oe $638,461 
effects liable to partition m an 461 et seq. 
effects not liable to partition 465 ef seq. 
mother entitled to a share on the partition of her husband’s pro- : 
perty when made by her own sons 431 e¢ seg. 
paternal grandmother entitled to a itiare’< on . the astition of hier 
husband’s property by her own grandsons... AAT ef aeg. 


the mother and grandmother are restricted to dispose of he: 
property received in partition, in the same manner as a widow in- 


heriting from her husband ee oT 439,451 
ascertainment of a dubious partition wisi ; aa 507 
Paini, proper wife | 5] 


Penance, when performed or about to be performed oy persons degraded for 
sin or afflicted with sinful diseases, entitles them in most in- 


stances to inheritance 11,1132 
Personal property, has no distinction in its effect from real property hie 

inherited by a female oe eo 65,101 
Polygamy... aks jee sak 734 
Posthumous son Sa nes ; ae 7,1040,498 
Possession, effect of ves ‘20 re 633 
Préjépetya marnage " is = 700 et seq. 
Préyashchitta, expiatory penance sie are ase cate 148 
Préyashchitta-Kénda bas Pref. i. 


Precedents, in the shape of legal opinions are to be found i in each Section un- 
der the heading “Legal opinions diliveredin,and admitted by, the se- 
veral courts of judicature, and examined and approved of by Sir W. 
Macnaghten ;’”’ and in the shape of decisions bearing on a parti- 
cular vyavasthé or principle, by tracing out the case or cases, of. 


the same number as the vyavasthd, e. g. see pp. es 29,39,48 
Pre-emption es | 685,687 
Pregnancy of wife, mother, or sister oe 7 ,401—498 221231 
Primogeniture, right of, sei 23,393——408 
Principles, same as apace? numbered and printed ir in pike type. Q. v. 

Prior act att oe = see 633 
Property . | = | 

ancestral and self-acquired, defined, sds | : oo S68 et seq. 

liable to partition... aig? sea 415,461 et seg. 

not liable to partition = 465 ef seg. 488 of seq. 
recovered, effect of ... Stay ok . © . $68,461 
real, 2 - mee as | 


Profits, see Meme Profits 


XT. 


Promise, e | 
a debt of conscience or 118,489,491 
where necessary or ought to be fulfilled . ses 113 489,491 
where unnecessary or ought not to be fulfilled ane 663,764 
Purchase, see Sale, or Gift. 
Pst, a hell so named bee a. ss 33a. 826 
Réyj, a principality er | or .» : 25,655,657,1048 
Real property 
defined to be land, corrody, and slaves... ie 577 
where, under what circumstances, and to what extent 
alienable ae 5B 579 ef seg. B58 et seq. 
Recovered land a * ie 363,461 
Religious acts " sie si 35,37". 61,181 
Re-partition bi dis 493,503 
Rescission of contracts, see Void Gifts. | 
Represertative see as ee ie 27,29,1012 
Representation a 25,27, 1012 
Residue on partition, property omitted to be divided iz in partition ve 187,503 
Retraction of gifts, see Void Gifts, 
Restrictions 


on women to dispose of their inherited property, sec Alienation by a 
widow or female. 
on men to disposeof or unequally divide 


property aus 347 et seq. 869,577 ears 653,1180 
Retirement from the world, is civil death er 11,683 
Recognition ii see vee 515 
Re-union 

definition of, or how effected a ae 207 

who can be called re-united parceners _... re 209 

example of ie esi Ss 207 

rule of distribution after re-union ive 497 

between the co-parceners in the same degree of affinity, and both 

of the whole or half blood, but re-united and not re-united 

preference is given to the re-united 189,195,197,497 ef seg. o 

two parceners in equal degree of affinity, but of the whole and half 

blood, equally succeed, if the former be not re-united and the latter be 

re-united ; in all other cases the former excludes the latter 189,195,197 et seg, 209 

of the two parceners whether of the whole or half blood, but in 

unequal degrees of ~— he who is in the superior degree exclades 

the other re aes eT 209 
Reversioner, reversionaty heir ... ay abs 57,61,65 

ascertainment of ... ae 57,181,133 

has power to restrain a female heir from vulng the inherited 


_ property 26s 7 oe . | 65,65 
Revocation, see Void Gifts. , | 


XII. 


Ruling power, ~ ° , 
ultimate heir - vce ve 289,291 
universal guardian ... re te 561,563 
8. 
Sacrifice to fire (Aoma) oe see | 986,992 
Sakulya, distant or remote kindred ae cee ate 285 
Sale, see Gifts. ste: es 6385 
of endowed peopeiiy: a a4 | 681 
Sanhitas, collections of Institutes dus Pref. i. 
Saménodakas, kinemen from the seventh to the fourteenth degree oa 987 
Sanydsi’s, See Devotees. | 
Sanskéra, initiatory ceremonies it nas 551 et seg. 
Sapinda relation : i 1016 et seg. 
Sapindas, kinsmen of three degre ascending and disacoaaing from one’s self 285,287 
who are called so .. sex .. 285,287,1016 et seg. 
Satya-juga or yuge ee “a, Alas jee Pref. ii, 1128 
Schools of law ee os sis Pref, ix. 
Self-acquired property ia abs ee 347 et seq. 368, 
Separate acquisitlon of property a ids 465 et seq. 
Separated parcener aa aus i 507 et seq. 
Sharo 
of the grandsons and great grandsons whose father and jae 
father are dead, is per stirpes ee 25 
of the whole and half brothers, equal snap per capita ia 23,401—4.05 
in the case of acquisition by the adventure of the common stock 415 e¢ seg. 461—465 
in the wealth gained by science or valor ... 1.  481—465 et seg. 
in the case of Jand recovered oe 461,863 
of a brother in the acquisition of another going abroad, hacving 
his family under the protection of the former a 459,465 
of an adopted son ... sé ne 405,1042 ef seq. 
of a father in the son’s acquisition , ae ae 385 
of the Dywdmushydyana poe ie . 1116 
»iShrad, see Sréddha. 
Shidra ... a es 21,403,1050,1118,1164,1168 
Sister, is no heir yee sie eo 237 
Sistar’s son oa aie 211,221 ef seg. 
Slaves, (male and female,) defined B47 x. 
contracts by a slave for the sake of the master s family, or herve 547,679 
Smriti, Dharma-shastra, law in general oes oie Pref. i. 
Son ; 
conprehends or means male issue as far as the great grand- 
son in the male line a es 29 
different sorts of ... oe is 840—848 


inportanceof =. ia ou. 88m. 824 ef veg. 


XIII. 


eldest, elder se 23,892——403,5538 
= . deductions in favor of Steiae sODS, obsolete at 23,401——405 
his right to inheritance o 16 
sons by different wives share equally per agile without any 
deduction and so forth ss 23, 401—405 
a legitimately begotten son (awrasa) takes 1 a double share in the partition 
with his father’s adopted son 22 ee 405,1042 
Son’s sons inherit per stirpee... oe ae 25 
Son’s grandsons also do the same a ee: 25 
Spirituous or forbidden liquor ... sci i 1128,1130 © 
Srikriskna . a pref xi,xii 
Sréddha ( vulgably, shrad, Siena shraddha ) se a 1024 
Sruti, Hindu scripture (Veda) .., ne of pref i. 
States or conditions of life sae oe 708n.1 154 «. 
Step-mother, does not inherit from her hasbund’s son . en 177,181 
Stridhan 
defined and explained | Sah i 748 
different secepeens of... ss 748-758 
extent of a woman’s power over her strédhan and that of her 
husband over the same pat 758 et seg. 
succession to the stridkan of an aan dengiiies a 184 
succession of a woman’s children to the joutaka property aa 784 
their succession to her a-joutaka property as 704 - 
_ their succession to the property given by her father i 798 
succession to a childless woman’s property not given by her 
parents, and not received as fee or gratuity, or gift subsequent... 806 
succession of the father, mother, brother, and husband 
with reference to the different forms of marriage io 806 
succession in default of heirs, as far as father, mother, brother, 
and husband, to any description of separate property of a. woman 
married according to any form ee 807 
when inherited is reckoned as ordinary inherited property — 816 
Student in theology wes Si 289,297 
Supersession i ing ea 750 
Surety, os = vee 588,537 
T. 
Testament 581 ef sep. 
Testamentary power 581 ef seg, 
Theology, stadent of : 
Title - “ve 
Tonsure ( chiérdkarana ) si | Pe in» @ 962,978,980 
Treta yuga or yuga i 


pref. di, 1128 », 


XTY. 


U. ee. SPR, 

Unde . . | a 
paternal ‘ie wis | 269 
| maternal bed ike , 279 
Undivided property as ang $9, 19 et seq. 1174,1180 
Unequal partition 349-—353,863,369 
Uninitiated brother and tae 457,4¢9,549—553 

Unmarried brother and sister, see » the foregoing . 

Upanayana, the ceremony of investiture with the sacred thread | 976 
Usage or custom 303 et sez. 


V. 


Valor, gains by 

Vanapraatha, see Hermit. 

Vyavakara Kanda, forensic law and rules 

Vigydneshwara 

Vices or defects which siclude ion inheritance 

Verbal gift or will 

Vivadabhangérnava, the translation whereof is called “Colebrooke’ | Digest” 
Void gifts 

Votshya rr 
Voluntary abandonement, atidication, extinction us world! y affections vai 


Ward, seo Guardian. 


Waste, 
by a female of her inherited property _ 59 ef seg. 
by a guardian of his ward’s property 565 et seg. 
by a co-parcener __... 649 
Widow, 
obsoquies to be performed by her, if childless 85 
her duties whether childless or not ae ove 35,37 #. 
her right to inherit (on her husband dying without male issue 
in: the male line) 29 e¢ se9.1176 
“does not inherit in the other schools if the bisband die in copar- 
conery - 39, 1174 
she must not alike’ ‘aad of her fidsband’s 
property 55,59,63 ,738 15,85,81, 91,93,96,117,127 
if without disposing of | a aeitibn or the whole of her inherited 
property, her husband’s debts cannot be discharged, she and the 
other members of his family, who must be supported, cannot 
subsist, his daughter cannot be given marriage, and the acts . 
which are not only beneficial to him, but positive, cannot be per- 
formed, the widow is competent to do ko ... 61,63,67,75,77,79,87,117. e¢ seg. 


for the performance of the optional acts, though religious aad 
beneficial to the late owner, she is competent to dispose of only 


£63,488 et seq. 


pref. i. 

pref. ix. 

1126 e¢ seg. 
635 

pref. xvi. 

676 et seq. 
978,1164,1168 
52.11,1154. 


a moderate portion ... ee 63,65,67,103,107,87,91,98,117 


XV. 


for other purposes she cannot sicsuata tho inherited property 
without the consent of her husband’s next hie 61,65,867,03,69,91,93, LO7,L17 ef seg. 


subject to the guardianship and restraint 7 ——- 107,209,565 
she can dijspos2 of the property to her husban-J’s next hoir or 
with his consent to another a 65,73,1038,107 


if it be impracticable for her to eres in vine family of her hus- 
band, she may live else where, providad sh» dves not change 


the residence for unchaste purposes os wa 57,75, 117 of ecg. 
the word “ widow (patat’’) intends any female heir oes 57, 87,117 ef seg. 
a gift, mortgage, or sale, by her, when and under what circum. : 
stances valid, and to what extent sek .. §9—m139,75,93,96 
her right to a share to her husband’s estate when partitioned by 
her own sons ee aie i 431 ef seq. 
restricted to alienate such share , 439 
her right to maintenance, if she bo ap ther of one gon or no son 
(seo Maintenance) ... ahs 458 
may dispose of the inherited property with the consent of 
the next male heir of the late owner ot ... 65,107,128,129, 158 
her power over her absolute stridhan US aoe 687,758,760 
restrictions on the immovable s/ridiax given by her stand 756,700,687 
her pregnancy at the time of her husband’s death or partition of 
his property, effect of ee 5,401 et seq. 
descent of her inherited property ' «» 57,69,1%9,131,137 
descent of the different descriptions of her sivithen 78 4,794,798,802,806,808, 822 
where several, their comparative rank and right to share sie 51,53 
descent of inherited property when any of them dies . 53 
her power of adopting ides _ 868, et ecq. 876,378 
Sec her power of giving ason in adoption .., Shs 922 et seq. 
= definition of, see Patné aay 51 
where more than one, rank or digtinetons among act 51 
her duties to her husband bee ahs 736 et scq. 
for what fault she may be deserted a’ | oe 738 et seg. 
for what fault she may desert her husband sie 742 ef seq. 
if without a son, sho is entitled to a share on partition by her husband 355 ef ecg. 
her power over such share oe aa $59,361 
where she received stridkas ae ane 357 
adoption by oa ue 868 e¢ seg. 876,878 
her power to give a son in adoption bats < 922 et sg. 
her power to expend her husband’s wealth 5,n. 
her power of contracting 647,651 ,758,760,687. 
descent of her sfridhan. soc Descent of a Widow’ ws Stridkan. 
Will, see Testament and Testamentary Power ese 581 ef seg. 619 et seg. 
Writings, not slways necessary eee oes 507,633,868 
Woman’s property, see Stridkan 
Worship by a widow dg aes , sist 35,57 #. 
Written proof one ose — eee 507,638,868 
XY. ‘te, 
Yaga or juga, ages of the world. ee oe .. > pref. ii, 1128 


d 
Pen’ princinalisy, descent ef 
: & ; " ra) et nae Nr led sav thebr. ee i 


